Title 59 Chapter 11-12: Mischellaneous to Inheritance Tax - 1953 by Annotated, Utah Code
SJ Quinney College of Law, University of Utah 
Utah Law Digital Commons 
Utah Code Annotated 1943-1995 
1953 
Title 59 Chapter 11-12: Mischellaneous to Inheritance Tax - 1953 
Utah Code Annotated 
Follow this and additional works at: https://dc.law.utah.edu/uca 
The Utah Code Annotated digital collection, hosted by Digital Commons, is brought to you for 
free and open access by the James E. Faust Law Library at the S.J. Quinney College of Law. 
Funds for this project have been provided by the Institute of Museum and Library Services 
through the Library Services and Technology Act and are administered by the Utah State Library 
Division. For more information, please contact valeri.craigle@law.utah.edu. 
Recommended Citation 
Utah Code Annotated Title 59 11-12 (Michie, 1953) 
This Book is brought to you for free and open access by Utah Law Digital Commons. It has been accepted for 
inclusion in Utah Code Annotated 1943-1995 by an authorized administrator of Utah Law Digital Commons. For 


















REVENUE AND TAXATION 
CHAPTER 11 
MISCELLANEOUS PROVISIONS 
Examination of books of county officers by state officers. 
Attorney general to prosecute delinquent officers. 
Errors or omissions-In assessment book-Authority to correct. 
Error in delinquent lists-Republication. 
Manner of republication. 
Abbreviations permitted. 
Informalities and time prescribed for action-Effect on validity ol 
tax. 
Disposition of fines and forfeitures. 
Annual settlements between county assessor, treasurer and auditor. 
Illegal tax or license-Injunction to restrain collection. 
Payment under protest-Action to recover. 
Judgment of recovery-Payment by counties and tax units. 
•rax or license paid to state under protest-Duties of state treasurer, 
Right to injunction limited. 
Unlawful collection by county and paid over to state or taxing unit 
-Liability to county. 
Bond issues of political subdivisions, review. 
59-11-1. Examination. of books of county officers by state officers.-
The state auditor, as well as any member of the state board of examineit 
or of the state tax commission or any person designated by them, may 
examine the books of any officer charged with the collection and receip1 
of state taxes. 
History: R. s. 1898 & C. L. 1907, § 2670; Collateral References. 
C. L. 1917, § 6080; R. S. 1933 & C. 1943, Taxatione::,557(1). 
80-11-1. 61 C.J. Taxation §§ 1313, 2305. 
59-11-2. Attorney general to prosecute delinquent officers.-If on exam-
ination it is found that any officer has been guilty of defrauding the state 
of revenue or has neglected or refused to perform any duty relating to 
revenue, the attorney general must prosecute the delinquent. 
History: R. S. 1898 & C. L. 1907, § 2671; Collateral References. 
C. L. 1917, § 6081; R. S. 1933 & C. 1943, Taxatione::,557(1). 
80-11-2. 61 C.J. Taxation § 1313. 
59-11-3. Errors or omissions-In assessment book-Authority to cor. 
rect.-Omissions, errors or defects in form in the assessment book, when it 
can be ascertained therefrom what was intended, may, with the consent of 
the county commissioners, be supplied or corrected by the assessor at any 
time prior to the sale for delinquent taxes and after the original assessmen.l 
was made. 
History: R. S. 1898 & C'. L. 1907, § 2673; 
C. L. 1917, § 6083; R. S. 1933 & C. 1943, 
80-11-3. 
1. Assessment roll. 
When the assessor completes his work, 
the assessment roll is still subject to cor-
rection and modification by the county 
board of equalization, and by the state 
tax commission. The taxpayer is not yet 
bound by any valuations or computations, 
so that the assessor's affidavit does not 
purport to certify that the assessment roll 
is in final form. After the board of equi).}-
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ization has completed its changes ,lid 
corrections, which the auditor is required 
to enter, and after the auditor has made 
suc11 changes, if any, ordered by the state 
tax commission, the assessment roll then 
becomes the final and completed tax roll 
if the auditor has performed his work pur-
suant to law. Telonis v. Staley, 104 U. 
537, 144 P. 2d 513, 517. 
2. Errors of description. 
Formerly, rule was that description of 
lots in assessment roll, and in published 
list of delinquent taxes, as being in cer• 
MISCELLANEOUS PROVISIONS 59-11-6 
tain addition, without naming city of 
which such addition was part, was fatally 




61 C.J. Taxation § 919. 
59-11-4. Error in delinquent lists-Republication.-When the omission, 
error or defect has been carried into a delinquent list or any publication, 
the list or publication may be republished as amended, or notice of the 
correction may be given in a supplementary publication. 
History: R. S. 1898 & C. L. 1907, § 2674; 
CJ. L. 1917, § 6084; R. S. 1933 & C. 1943, 
80-11-4. 
L Description in assessment roll. 
Formerly, rule was that description of 
lots in assessment roll, and in published 
list of delinquent taxes, as being in cer• 
tain addition, without naming city of 
which such addition was part, was fa-
tally defective. Asper v. Moon, 24 U. 241, 
67 P. 409. 
Collateral References. 
TaxationP437. 
61 C.J. Taxation § 919. 
59-11-5. Manner of republication.-'l'he publication must be made in 
the same manner as the original publication, for not less than one week:. 
History: R. S. 1898 & C. L. 1907, § 2675; Collateral References. 
CJ. L. 1917, §6085; R. S. 1933 & C. 1943, TaxationP437. 
80·11-5. 61 C.J. Taxation § 919. 
59-11-6. Abbreviations pennitted.-In all proceedings relating to 
assessment, levy or collection of taxes or the subjection of any lands to a 
charge for taxes of any nature, or the advertisement and sale thereof for 
taxes, the following initial letters, abbreviations, symbols and figures may 
be used and the meaning of such initial letters, abbreviations, symbols and 
figures shall be deemed to be that which is shown by the word or words 
placed opposite such initial letters, abbreviations, symbols and figures: 
a., ac. ·······-········ ...................................................... : ............................ , .. for acre, acres 
add. ·····-···········•-.. ····· .. ·· .. ··········-··············---···· ··-·· · ................... · .............. for addition 
ave ................ • .· ............................. · ..................... • .. " ......... · ........................... for avenue 
beg ..... • .......................................... ·· .· ..... · ........ .-...... •· ........................... for beginning 
blk .......... · ................................................ · .. · ... · ............................ · ........... · ..... for block 
bet ................................. , .· · ....................... · ..... >-··· •· ............................... for between 
hdy., bdrs ...................................... : ..... : ............................ for boundary, boundaries 
ch., chs. ; ........................................ ·-·-··: .............. : .. ,, .................... : ... for· chain, chains 
com. . .......................................... :.. .... _ ......... , ........................... · ............ for commencing 
cont. . ................................ , .......... ,...... , ................ ; .................................. for containing 
deg. or O ................................................ • ...................................... for degree, degrees 
dist ... · ............. , ......... ·.·····················••:••······ ... · ..................................... for distance 
E ............................................................................................. , ................. · ....... for east 
E'ly ....................................... · ...... • .... · .. · ........ • .. · ...................... :· ................ for easterly 
ft .................................... · .................... · .. · ........ · ........ · ..................... · ........ for foot, feet 
frac. . ........................................ ···-·· ... ····-·························· ............... · ..... for fractional 
in., ins .......................... : ..................... ,,.······-················ ...................... for inch, inches 
lk., lks ............................................................................................... :.· .. for link, links 
It., Its ............ : .......................... : ................................................................. for lot, lots 
m., min., or ' ........................... : ... ~ ..................................... , ...... for minute, minutes 
m. or L .............. : ........................ :.-.... :·· ... ; ........................................ : .. ,.for more or less 
N ............................... ··-······················•····--·-·····-····--··········--···········-········ ... for north 
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E;y :: = :::= c::':~::::~ :: :=::: =:::1~<:,.!:::i 
NW. ........ ,· ......... · ............ · ...... · ........ ············'.··········,···· · ...... ···· .......... for northwest 
NW'ly. ··········•.·.•·······.···········,.··~···;--'·····:······, .. ,, ... '. ........................ :for. north"~ster],a 
pt. ············-······································'·•······". c•.•······························ .················fo:r; pain\ 
% sec .......... : ............................................... :., .............................. for quarter section 
~d.,r~d~··················,·············•····,--··~:··············:··.:, .....·.,_. .. ,.:,.,:~··~···.,·;:···for .. fao!~~~,a~~: 
R. of W ..... ~ ...................................... , .............................................. for right of way 
s. or " ............................................... :.: .. :: ............... : ..... · ........ , ....... for second, seconds 
sec., secs .................... , ......... ,,: ..... : ... ;: .. : ........................................ for section,• sections 
S. . ................................. · · .................................. ' ........................ · · .. .' ... · .......... for south 
SE. . .......................... · .......................... ' ......... · ........................ · .......... .' .for southeast 
SE'ly ... · .......... · ....................... · .. · ...... · . .' ....... · .. · · · ....... · ......... ·.· ..... for southeasterlJ'I 
S'ly ..... · .... · .. · .......... · ... ,_. .......... ·. •··················· ...... · ........ · ... · ........... ·., ··•for souther11 
st .......................... ,·· ......... , ......... • .. -·: .......... J' ................ _..· . ··._..· .:.· ..... · ' ... :for street 
sub. . ............................. · ........ : .. , .. , .......................... :................. : .... ~ .... for subdivision 
S. L. M ........................................ : .... ~ ............................. : ... for Salt Lake Meridian 
SW ...................................................... ' --... • • ... •.............. : ...... ·.· .. ·· ... · ...... for southwest 
t., tp., tps ....................................... : .... ,: .. , ........................ for township, townships 
th. ......................... ...... · · .. · ............. · ................. · ........ · ... · .................... · ...... fol' thence 
U. S. sur. ~ ................ , ....... : ......... ,.: ...... ~: ........ : ................... for United States Surve1 
TL S. M .•................................ ·..•...... ~..•.......... •............. for Uintah Special Meridian 
1-V ............................................. · • ...... · ..... · · • · ...... · ............. · ............. · ............. · .. for west 
W'ly ....... · .................... · ........ · .-.... · ......•... · · · ..... · ........................................ for westerly. 
Where the name of any railroad or railroad company shall commonly, 
be referred to by the initial letters of the word constituting the name 
of said railroad, such initial letters may be used as an abbreviation for the 
full name of said railroad or railroad company in all cases where such 
name is used in the description of land. 
In addition to the above, commonly accepted initial letters, abbrevia. 
tions, symbols and figures having local significance may be used; provided, 
that such initial letters, abbreviat~ons, symbols and figures shall first be 
a pp roved by the state tax commission; provided further, that a written 
or printed explanation of such initial letters, abbreviations, symbols and 
figures shall appear in each assessment roll or book in which they are used 
and shall be published with each separate advertisement and sale for taxes 
in which they are used. 
History: R. S. 1898 & C. L. 1907, § 2676; 
C. L. 1917, § 6086; R. s. 1933, 8()..11.6; L. 
1939, ch. 102, § l; O. 1943, 80·11·6. 
Compiler's Note. 
The 1939 amendment rewrote entire sec• 
tion. 
1. Descriptio11 of property. 
First requisite in description of prop• 
erty is a definite starting point. Burton v. 
Hoover, 93 U. 498, 74 P. 2d 652. 
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The description of property in tax sale 
proceedings, strictly creatures of slatutd 
as they are, must be definite and certain. 
Keller v. Chournos, 102 U. 535, 133 P. 2d 
318, following Tintic Undine Min. Co. v. 
Ercanbrack, 93 U. 561, 74 P. 2d ll84. 
This section does not authorize anyone 
to supply and insert material words and 
marks of punctuation to correct or alter 
an otherwise insufficient and fatally de· 
feetive description. Furthermore, there 
is no statute in this state which operates 
MISCELLANEOUS PROVISIONS 59-11-7 
to cleanse a tax deed of irregularities if 
it is not attacked within a stated limita-
tion period. Keller v. Chournos, 102 U. 
535, 133 P. 2d 318. 
Failure of description of property to 
state that the township is "north" and 
the range "west" is not fatal, where it 
is clearly shown that designations given 
must of necessity be "north" and "west" 
respectively, and court may take judicial 
notice of such facts, provided the descrip-
tions are otherwise acceptable. Keller v. 
Chournos, 102 U. 535, 133 P. 2d 318. 
If tax sale description is void for want 
of sufficient description, purchaser takes 
no title or interest in the land whatever 
under quitclaim deed. Keller v. Chournos, 
102 U. 535,. 133 P. 2d 318. 
2. Initial letters. 
A dash or hyphen is not an initial let-
ter, abbreviation or figure under this sec-
tion, and law does not authorize use of 
symbol writing. Burton v. Hoover, 93 U. 
498, 74 P. 2d 652. 
3. Certificates of saJ.e. 
Certificates of sale failed to show ade-
quately township or range :where only 
indications following detailed description 
of property were "Sec. 7-5-4" and "Sec. 
18-5-4." Burton v. Hoover, 93 U. 498, 74 
P. 2d 652. 
Collateral References. 
Taxation~411. 
61 C.J. Taxation § 867. 
Sufficiency of description of property 
on tax rolls, or in tax proceedings, by 
reference to map, plat or survey, 137 A. 
L. R. 184. 
Use of abbreviations in description of 
land in tax proceedings, 1 A. L. R. 1228. 
59-11-7. Informalities and time prescribed fo,r action-Effect on validity 
of ta.x.-No assessment or act relating to assessment or collection of taxes 
is illegal on account of informality or because the same was not completed 
within the time required by law. 
mstory: R. s. 1898 & C. L. 1907, § 2677; 
O. L. 1917, § 6087; R. S, 1933 & C. 1943, 
80-11-7. 
1, In general. 
This section is identical with section 
of, California Political Code. Telonis v. 
Staley, 104 U. 537, 144 P. 2d 513, 518. 
2. Validity of tax. 
Under this section order ·of county 
board of equalization abating assessment 
of corporation tax is fair on its face, even 
though auditor was absent from the meet-
ing' and county clerk made records of 
board's proceedings instead of county au-
ditor as required by 59-7-8. Board of Edu-
cation of Nebo School Dist. v. Jeppson, 
74 U. 576, 584, 280 P. 1065. 
This section does not authorize anyone 
to supply and insert material words and 
marks of punctuation to correct or alter 
an otherwise insufficient and fatally de-
fective description. Furthermore, there 
is no statute in this state which operates 
to cleanse a tax deed of irregularities if 
it is not attacked within a stated limita-
tion period. Keller v. Chournos, 102 U. 
535, 133 P. 2d 318. ' 
Failure ·of description of property to 
state that the township is "north" and 
the range "west" is not fatal, where it 
is clearly shown that designations given 
must of necessity be "north" and "west" 
respectively,· and court may take judicial 
notice of such facts, provided the descrip-
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tions are otherwise acceptable. Keller v. 
Chournos, 102 U. 535, 133 P. 2d 318. 
If tax sale description is void for want 
of sufficient description, purchaser takes 
no title or interest in the land whatever 
under quitclaim deed. Keller v. Chournos, 
102 U. 535, 133 P. 2d 318. 
3. Illegal tax. 
Error of board of equalization in up-
holding certain irregularities in assess-
ments did not make tax illegal and sub-
ject to injunction. Utah-Idaho Sugar Co. v. 
Salt Lake County, 60 U. 491, 210 P. 106, 
27 A. L. R. 874. 
4. Estates of nonresidents. 
This section has been applied to sub-
ject estate of nonresident within this 
state. In re Thourot's Estate, 52 U. 106, 
172 P. 697. 
5. Affidavit. 
Under this section the annexing of 
auditor's affidavit to assessment roll is 
essential to the validity of the proceed-
ings. Failure to execute and attach such 
affidavits certainly is not a mere "in-
formality" within the meaning of this 
section. Telonis v. Staley, 104 U. 537, 144 
P. 2d 513, 518, following California rule. 
Followed in Equitable Life & Casualty 
Ins. Co .. v. Schoewe, 105 U. 569, 144 P. 2d 
526; Petterson v. Ogden City, 111 U. 125, 
176 P. 2d 599, 601. 
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Colla,teral References. 
Taxatione:=>31O. 
61 c . .r. Taxation § 760. 
Validity and effect of single assessment 
of separate parcels of real estate belong• 
ing to different owners, 144 A. L. R. 341. 
69-11-8. Disposition of fines. and forfeitures.-'fhe fines and forfeitures 
incurred by violation of any of the foregoing provisions of this title must' 
be paid into the treasury for the use of the county where the person against 
whom the recovery is had resides. 
lfistory: R. S. 1898 & C. L. 1907, § 2678; Collatera,l References. 
C. L. 1917, § 6088; R. S. 1933 & C. 1943, 
80-11-8. 
Taxation €:=>836. 
61 c . .r. Taxation § 2106. 
69-11-9. Annual settlements between county assessor, treuurer and 
auditor.-Every county assessor and county treasurer must annually, on 
the first Monday in January, make a settlement with the county auditor 
of all transactions connected with the revenue for the previous year, and 
every county treasurer, on the expiration of his term of office, must make 
imch settlement. 
History: R. s. 1898 & c. L. 1907, § 2679; 




61 C . .T. Taxation § 1313. 
59-11-10. Illegal ta.x or license-Injunction to restrain collection.-No 
injunction shall be granted by any court or judge to restrain the collection 
of any tax or any part thereof, nor to restrain the sale of any property 
for the nonpayment of the tax, except where the tax, or some part thereof 
sought to be enjoined, is illegal, or is not authorized by law, or the property 
is exempt from taxation. If the payment of a 'part of a tax is sought to 
be enjoined, the other part must be paid or tendered before action can be 
commenced. 
History: R. S. 1898 & C. L. 1907, § 2683; 
C. L. 1917, § 6093; R. S. 1933 & C. 1943, 80-
11-10. 
1. Right to injunction inJ general. 
Right to injunction under this section 
is not taken away nor limited by 59-11-14. 
Mercur Gold Min. & Mill. Co. v. Spry, 16 
U. 222, 52 P. 382. 
Although this section recognizes right 
to injunction when tax, or any part 
thereof, sought to be enjoined, is illegal 
or not authorized by law, remedy should 
not be invoked except in clear case, based 
on unquestionable facts, coming within 
clear terms, letter, and spirit of statute. 
Mercur Gold Min. & Mill. Co. v. Spry, 16 
U. 222, 52 P. 382; Continental Nat Bank 
of Sa.It Lake City v. Naylor, 54 U. 49, 70, 
179 P. 67. 
This section is expressive of public. 
policy in relation to the restraining of a 
taxing agency. This seetion by implica-
tion would prevent judicial restraint of 
steps leading up to collection and sale. 
Payment under protest is an adequate 
and speedy remedy. Sinclair R(efining 
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Co. v. State Tax Comm., 102 U. 340, 130 
P. 2d 663, concurring opinion. 
2. Grounds for injunction. 
In the absence of statute, even illegal-
ity was not in itself sufficient ground for 
injunction. Oregon Short Line and Utah 
& N. R. Co. v. Standing, 10 U. 452, 459, 
37 P. 687, reviewing ca.ses a.t length; 
Error of board of equalization in up· 
holding cert.a.in irregularities in assess-
ments did not make ta.x illegal and sub-
ject to injunction. Utah-Idaho Sugar Co, 
v. Salt Lake County, 60 U. 491, 210 P. 
106, 27 A. L. R. 874. 
3. Partial payment of tax, 
While no taxpayer may compel county 
treasurer to accept less than the whole 
tax levied against a separate parcel of 
property, except as p1·ovided by this sec-
tion, yet county treasurer may in hls 
discretion accept part payment and credit 
same upon tax assessed, and, when that 
is done, if any part of the tax remains 
unpaid on delinquent date, treasurer must 
proceed, as provided by law, to sell prop-
MISCELLANEOUS PROVISIONS 59-11-11 
erty for such unpaid tax, and penalty must 
be computed upon amount of tax remain-
ing unpaid and delinquent, and interest 
after sale must be computed upon amount 
for which property was sold. State v. 
Evans, 79 U. 370, 383, 6 P. 2d 161, 84 A. 
L. R. 766. 
Collateral References. 
Taxation€:=o60·7. 
61 C.J. Taxation § 1145. 
Constitutionality of statute denying 
remedy by injunction against illegal or 
excessive tax, 77 A. L. R. 629. 
Construction and application of statutes 
denying remedy by injunction against as-
sessment or colleetion of tax, 108 A. L. R. 
184. 
Injunction, rather than quo warranto, as 
available to restrain enforcement of tax 
against real property upon ground in-
.volving attack upon legal existence of 
municipality, or upon inclusion of property 
within its boundaries, 129 A. L. R. 255. 
Right of m1micipality or other public 
body or taxpayer to recover back pay-
ments made under invalid or unenforceable 
contract, 140 A. L. R. 583. 
Right to enjoin enforcement of illegal 
tax, local assessment, or license fee, upon 
joinder of several affected thereby, 32 A. 
L. R. 1266, 156 A. L. R. 319. 
Taxpayer's action to enjoin payment to 
one alleged to hold office or position il-
legally, 137 A. L. R. 631. 
Taxpayer's right to maintain action to 
enjoin wrongful expenditure of public 
furids, as affected by the fact that the 
funds in question were· not raised by tax-
ation, 131 A. L. R. 1230. 
59-11-11. Payment under protest-Action to recover.-In all cases of 
levy of taxes, licenses, or other demands for public revenue which is deemed 
unlawful by the party whose property. is thus taxed, or from whom such 
tax or license is demanded or enforced, such party may pay under protest 
such tax or license, or any part thereof deemed unlawful, to the officers 
designated and authorized by law to collect the same; and thereupon the 
party so paying or his legal representative may bring an action in any 
court of competent jurisdiction against the officer to whom said tax or 
license was paid, or ag·ainst the state, county, municipality or other taxing 
unit on whose behalf the same was collected, to recover said tax or license 
or any portion thereof paid under protest. 
History: R. S. 1898 & C. L. 1907, § 2684; 
C. L. 1917, § 6094; R. S. W33 & C. 1943, 
80-11-11. 
Cross-Reference. 
Deductions and refunds, 59-10-14. 
1. In general. 
The Supreme Court of the United States 
repeats the history of this section in Ken-
necott Copper Corp. v. State Tax Comm., 
327 U. S. 573, 90 L. Ed. 862, 66 S. Ct. 745, 
aff'g 150 F. 2d 905, rev'g 60 F. Supp. 181. 
2. Validity. 
The length of the time that this se~-
tion has been on the statute books of this 
state is persuasive of its validity. Shea 
v. State Tax Comm., 101 U. 209, 120 P. 
2d 274. 
3, Construction and application. 
This section, requiring payment under 
protest, is applicable if the validity of 
the particular tax statute is yet to be 
determined, while 59-10-14 is applicable 
when the validity of "the statute is not 
in question but is assumed to be invalid. 
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Wilson v. Weber County, 100 U. 141, 111 
P. 2d 147. 
4. Right of recovery in general. 
Where tax was found to be unlawful 
in matters as to which assessing officer 
had no discretion, party aggrieved was 
entitled to remedy provided in this sec-
tion. Pingree Nat. Bank v. Weber County, 
54 U. 599, 183 P. 334. 
While this section removes the state's 
immunity from suit in the case of a claim 
for refund of taxes paid under protest, 
'it does not expressly prescribe any pro-
cedure. Sumrilons should not, however, 
be served upon the governor and the 
attorney general, but in accordance with 
provisions of Code of Civil Pl'ocedure. 
State v. District Court of Salt Lake 
County, 102 U. 284, 115 P. 2d 913. For 
sequel to this case, see State v. District 
Court of Salt Lake County, 102 U. 290, 
128 P. 2d 471. 
5. - by mere possessor. 
·where mining company paid taxes on 
land it possessed and claimed, it was not 
entitled to refund upon final determina-
59-11-11 REVENUE AND TAXATION 
tion that fee of land was in United States, 
since under 68-3-12 land includes posses-
sory rights, and under 59-3-1 real estate 
includes possession of land. Pleasant Val-
ley Coal Co. v. Carbon County, 81 U. 14, 
16 P. 2d 712. 
6. Protest. 
Where officer is bound to take notice 
of his want of authority to assess, levy, 
or coJ!ect certain tax, and such tax is 
paid under protest, statement in protest 
that demand is illegal would be useless 
and is not required. Centennial Eureka 
Min. Co. v. Juab County, 22 U. 395, 62 
P. 1024. 
No particular form of protest is re-
quired by this section, nor is it required 
that protest be in writing; it is sufficient 
if payments are made under oral protest 
and noted by treasurer on tax records. 
Murdock v. Murdock, 38 U. 373, 113 P. 
330. 
Payment under protest is a condition 
precedent to the recovery of taxes paid 
to the state. State v. District Court of 
Salt Lake County, 102 U. 284, 115 P. 2d 
913. For sequel to this case, see State 
v. District Court of Salt Lake County, 
102 U. 290, 128 P. 2d 471. 
7. Recovery of tax paid on exempt prop-
erty. 
Action for refund of taxes illegally 
collected on property not subject to taxa-
tion is not permitted under this section, 
but must be made under 59-10-14. Neil-
son v. San Pete County, 40 U. 560, 123 
P. 334. See Wey v. Salt Lake City, 38 U. 
504, 101 P. 381. 
s. - inheritance taxes. 
Inheritance taxes on mortgage bonds 
of Utah corporation, held by nonresident 
citizen of foreign state at time of death, 
paid under protest, recoverable in action 
brought under this provision. McLaughlin 
v. Cluff, 66 U. 245, 240 P. 161, 42 A. L. 
R. 347. 
9. - inventory fees. 
Inventory fees to be paid to county 
clerk, being governed by valuation of es-
tate are . in reality taxes, and conse-
que~tly statutes relating to collection and 
refund of illegal taxes are applicable. 
Wilson v. Weber County, 100 U. 141, 111 
P. 2d 147. 
10. - license fee. 
A license fee that was not imposed 
without authority of law, or contrary to 
law, and especially where not paid under 
protest, cannot be recovered from the 
county under this section. Williams v. 
Summit County, 41 U. 72, 78, 123 P. 938, 
· applying Comp. Laws 1907, § 2684, which 
is identical with present s.ection except 
for "other taxing unit" and • the words 
"the state." 
11. Statute of limitations. 
Statute of limitations runs against right 
to recover illegal tax, paid under pro-
test, from date on which such tax was 
paid. Centennial Eureka Min. Co. v. Juab 
County, 22 U. 395, 62 P. 1024. 
Action against secretary of state to 
recover taxes paid under unconstitutional 
statute was barred where not brought 
within six mouths as· required by former 
section 104-2-27 .. Sperry & Hutchinson Co. 
v. Mattson, 64 U. 214, 228 P. 755. 
Statute of limitations on action to re• 
cover taxes paid under unconstitutional 
statute begins to run from time of pay• 
ment. Sperry & Hutchinson Co. v. Matt-
son, 64 U. 214, 228 P. 755. 
The legislature intended to h11ve all 
actions to recover taxes paid to the state 
limited to the six-month period pre-
scribed by former section 104-2-27,. by 
confining the procedure to obtain any 
refund to an action against the collecting 
officers. State v. District Court of Salt 
Lake County, 102 U. 284, 115 P .. 2d 913, 
For sequel to this case, see State v. Dis-
trict Court of Salt Lake County, .102 U. 
290, 128 P. 2d 471. 
12. Summons and process. 
If, in a proceeding instituted under 
this section, the state of Utah is made 
a party as provided for by 73-4-18, serv-
ice of summons upon the governor and 
the attorney general is sufficient. State v. 
District Court of Salt Lake County, 102 U, 
290, 128 P. 2d 471. 
13. Suit against state in federal courts. 
This section falls short of the clear 
declaration by a state of its consent' to be 
sued in the federal courts, which is re-
quired before federal courts should un-
dertake the . adjudication of claims of 
taxpayers against· the state. Accordingly, 
suit will not lie in United States dis• 
trict court against state tax commis-
sion to recover illegal taxes p·aid under 
protest, because such a court is not 
"any court of competent jurisdiction" 
within the meaning of this section, Ken• 
necott Copper Corp. v. State Tax Comm., 
327 U. S. 573, 90 L. Ed. 862, 66 S. Ct. 745, 
aff'g 150 F. 2d 905, rev'g 60 F. Supp. 181, 
three justices dissenting. 
14. Pleadings. 
Complaint in action to recover taxes 
paid was not subject to demurrer because 
it did not state specifically why taxing 
. officers had no authority to levy and col-
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leet taxes. Salt Lake County v. Utah Cop-
per Co., 294 F. _199. . . 
Complaint, m action ~gamst c?m~ty 
to recover illegal tax paid by plamtiff, 
which sets forth portion of levy alleged 
to be unlawful; demand for and receiving 
of illegal tax by duly qualified treasurer 
and collector of defendant, and plaintiff's 
payment of such tax under protest, states 
cause of action. Centennial Eureka Min. 
Co. v. Juab County, 22 U. 395, 62 P. 1024. 
To state a cause of action to recover 
back a tax paid under protest, the com-
plaint must distinctly allege facts which 
render the tax illegal. Utah Metal & 
Tunnel Co. v. Groesbeck, 62 U. 251, 255, 
219 P. 248. 
15. Issues generally. 
In action by cattle owner to ~ecover 
taxes paid under protest, where it was 
contended that assessor overvalued prop-
erty of taxpayer, or assessed greater 
number of head than he should have 
assessed, the question was not merely 
whether such was fact, but whether as-
sessor acted maliciously, unlawfully, or 
fraudulently in making assessment, and 
if assessor's act was mere error of judg-
ment and was not unlawfully, etc., done, 
courts were powerless to give relief. 
Nutter v. Carbon County, 58 U. 1, 196 P. 
1009. 
In action by cattle owner to 1·ecover 
taxes paid under protest, held court ex-
ceeded its power in attempting to deter-
mine from independent evidence the num-
ber of cattle the assessor should have 
11Bsessed, and the board of equalization 
should have affirmed and permitted to be 
placed on tax rolls for year; the comt 
should have confined its inquiry to facts 
and circumstances as they were made to 
appear to assessor and board of equaliza-
tion, and from such facts and circum-
stances it should have determined whether 
assessment was maliciously, arbitrarily, 
unlawfully, or fraudulently made, or 
whether plaintiff was assessed for an ex-
cessive number of cattle and horses. Nut-
ter v. Carbon County, 58 U. 1, 196 P. 
1009. 
16. -proof. 
In action to re.cover illegal . tax, paid 
under protest, held that it was not neces-
sary for plaintiff to prove that tax was 
_paid under duress. Centennial Eureka 
:Min. Co. v. Juab County, 22 U. 395, 62 
P. 1024. 
In action by cattle owner to recover 
taxes paid under protest, in view of fact 
cattle were not so located that assessor 
could count them, by reason that they 
were scattered over vast territory through 
hills and mountains and on public do-
main assessor was justified in availing 
hims~lf of any reliable source of informa-
tion which to him seemed trustworthy. 
Nutter v. Carbon County, 58 U. 1, 196 P. 
1009. 
In action by cattle owner to recover 
taxes paid under protest, evidence held 
insufficient to sustain finding that assessor 
and board of equalization acted unlaw-
fully, maliciously, capriciously, and fraud-
ulently in assessing cattle. Nutter v. Car-
bon County, 58 U. 1, 196 P. 1009. 
Collateral References. 
Taxatione=>542. 
61 C.J. Taxation § 1272. 
Payment and collection of taxes, 51 Am. 
Jur. 830, Taxation § 943 et seq. 
Corporation which pays tax wrongfully 
exacted upon shares of its stock as proper 
party to maintain action for its recovery, 
84 A. L. R. 107. 
Grounds stated in protest against pay-
ment of property tax as limitation of 
grounds on which recovery back of tax 
may be claimed, 113 A. L. R. 1479. 
Judicial decision denying power of state 
to levy tax as supporting recovery of 
taxes paid at time when power of state 
to levy tax had been judicially upheld, 
115 A. L. R. 641. 
Recovery of tax paid under unconstitu-
tional statute or ordinance, 74 A. L. R. 
1301. 
Taxes paid on property assessed in 
wrong district, right to recover, 94 A. L. 
R. 1223. 
When may payment of tax or assess-
ments be regarded as involuntary or made 
under duress, 84 A. L. R. 294. 
59-11-12. Judgment of recovery-Payment by counties and tax units.-
In case it is determined in such action that said tax or license, or any 
portion thereof, so paid under protest was unlawfully collected, judgment 
for recovery thereof and lawful interest thereon, together with costs of 
action shall be entered in favor of the plaintiff, and upon being presented 
with a duly authenticated copy of such judgment, the proper officer or 
~fficers of tlle state, county or municipality whose officers collected or 
received such tax or license shall audit and allow such judgment, and 
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cause a warrant to be drawn on the treasurer of that county or municipall 
for the amount recovered by said judgment in favor of the legal holdet 
thereof; and when any such judgment has been or may hereafter be ob-
tained against a county, and any portion of the taxes included in the 
judgment were state, district school or other taxing-unit taxes which have 
been or may hereafter be paid over to the state or to any school distri~ 
or other taxing unit by such county, the proper officer or officers of the 
state, school district or other taxing unit shall, upon demand by such 
county, cause a warrant to be drawn upon the treasurer of the funds of 
the state, school district or other taxing unit in favor of such county, for 
the amount of such taxes received by the state, school district or other 
taxing unit, together with legal interest thereon, and an equitable portiol 
of the costs of the action. 
History: R. S. 1898, § 2685; L. 1901, ch. 
79, § 1; C. L. 1907, §2685; C. L. 1917, 
§ 6095; R. S. 1933 & C. 1943, 80-11-12. 
Collateral References. 
Taxatione,;,543 (8). 
61 C.J. Taxation § 1286. 
59-11-13. Tax or license paid to state under protest-Duties of sta~ 
treasurer.-In case any tax or license shall be paid to the state under. 
protest, said tax or license so paid 1,hall not be covered into the genera) 
fund but shall be held and retained by the state treasurer and shall not be 
expended until the time for the filing of an action for the recovery of said 
tax or license shall have expired, and in case an action has been filed, 
until it shall have been finally determined that said tax or license was 
lawfully or was unlawfully collected. If in any such action it shall be 
finally determined that said tax or license was unlawfully collected, the 
officer collecting said tax or license shall forthwith approve a claim for the 
amount of said tax or license adjudged to have been unlawfully collectel 
together with costs and interest as prc.vided by law, and any excess amount 
in excess of said tax required to pay said claim, including interest and 
rosts, shall be repaid out of any unappropriated funds in the hands of th& 
:;tate treasurer, or, in case it is necessary, a deficit for said amount shall 
be authorized. 
History: C. L. 1917, § 6095x, added by 
L. 1927, ch. 64, § 1; R. S. 1933 & C. 1943, 
80-11-13. 
1. Construction and application. 
This state has established an adeqllate 
procedme for the recovery of taxes il-
legally collected. When the state collects 
a tax paid under protest, the money is 
segregated and held for the determina-
tion of the taxpayers' rights with pro-
vision for any deficiency for interest or 
costs to be paid by the state. Kennecott 
'copper Corp. v. State Tax Comm., 327 
U. S. 573, 90 L. Ed. 862, 66 S. Ct. 745, aff'g 
150 F. 2d 905, rev'g 60 F. Supp. 181. 
2. constitutionality. 
This section is constitutional. Shea v. 
State Tax Comm., 101 U. 209, 120 P. 2d 
274. 
3. Suit against state in federal courts. 
This section falls short of the clear 
declaration by a state of its consent to be 
sued in the federal courts, which is re• 
.quired before federal courts should un-
dertake the adjudication of claims of 
ta~pay_ers agai_ns~ the ~tate. Accordingll 
smt will not he rn Uruted States distril 
court against state tax commission to re• 
cover illegal taxes paid under protest, and 
suits against the state tax commission are 
.suits against the state of Utah. Kenneco.111 
Copper Corp. v. State Tax Comm., 327 U. 
S. 573, 90 L. Ed. 862, 66 S. Ct. 745, af!'g 
150 F. 2d 905, rev'g 60 F. Supp. 181. 
4. General construction. 
This section refers only to taxes paid 
to the state under prntest. Its effect is 
to clarify further the position of the state 
with regard to actions to recover such 
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taxes. The period of limitation is six 
months, and payment under protest is a 
condition precedent to recovery of the 
taxes. An action for refund is against 
the tax collecting officers, and service of 
process is under the Civil Code. State 
v. District Court of Salt Lake County, 
102 U. 284, 115 P. 2d 913. For sequel to 
this case, see State v. District Court of 




61 C.J. Taxation § 1272. 
59-11-14. Right to injunction limited.-The remedy hereby provided 
shall supersede the remedy of injunction and all other remedies which 
might be invoked to prevent the collection of taxes or licenses alleged to 
be unlawfully levied or demanded, except in unusual cases where the 
remedy hereby provided is deemed by the court to be inadequate. 
History: R. S. 1898 & C. L. 1907, § 2686; 
CJ. L. 1917, § 6096; R. S. 1933 & C. 1943, 
80-11-14. 
1. Operation and effect of section. 
This section does not take away nor 
limit right to injunction under 59-11-10. 
Mercur Gold Min. & Mill. Co. v. Spry, 16 
U. 222, 52 P. 382. 
Collateral References. 
Taxationcg:::,607. 
61 C.J. Taxation § 1415. 
Right to enjoin enforcement of illegal 
tax, local assessment, or license fee upon 
joinder of several affected thereby, 156 
A. L. R. 319. 
59-11-15. Unlawful collection by county and paid over to state or taxing 
unit-Liability to county.-When taxes are collected by the authorized 
officer of any county, and judgment if3 obtained against such county or its 
authorized officer, determining such taxes to have been unlawfully col-
lected, and any portion of such taxes have been paid over to the state or 
to any taxing unit by such county or its authorized officer, the state and 
any taxing unit which has received the same or any part thereof shall 
be liable to the judgment debtor for the amount so received and lawful 
interest thereon from the time of receiving the same, and for an equitable 
portion of the costs of action. · 
History: L. 1901, ch. 113, § l; C. L. 1907, 
§2686x; C. L. 1917, § 6097; R. S. 1933 & 
CJ. 1943, 80-11-15. 
Collateral References. 
Taxationcg:::,543 (8). 
61 C.J. Taxation § 1286. 
59-11-16. Bond issues of political subdivisions, review.-Within ten 
days after publication of a notice by any city council, city commission, 
town board, board of county commissioners, board of education, or the 
directors of any drainage or irrigation district, calling for an election to 
determine whether a bond issue shall be approved by the people within 
such city, town, county or district, ten per cent or more of the taxpayers 
owning property within the limits of the taxing unit proposing to issue 
such bonds may appeal to the state tax commission, upon forms prescribed 
by it, for a review of the proposed bond issue. Immediately upon receipt 
of such appeal the state tax commission shall investigate the proposed 
bond issue, and may, if deemed advisable, publish its findings in one or 
more newspapers which have a general circulation in the taxing unit where 
the election is to be held. Such publication shall be not less than ten days 
prior to the date of the election on the proposed bond issue. The tax 
comm1ss10n shall hold a public hearing in the taxing unit wherein the 
t\lection on the proposed bond issue is to be held, at which hearing the 
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officials who are responsible for the proposal to issue bonds and other 
proponents of and opponents to such bond issue shall be given an oppor-
tunity to state in detail their reasons for or against the proposed bond 
issue. The expense of publication shall be borne by the taxing unit 
proposing to bond. 
History: C. L. 1917, § 5992, enacted by 
L. 1931, ch. 53, § 1; R. S. 1933 & C. 1943, 
80-11-16. 
Collateral References. 
Municipal CorporationsP907. . 
















































Amount of tax on net estates. 
Gross estate, how determined-Election by executor. 
Transfers in contemplation of death included. 
Transfers by right of survivorship included-Tenants by the en-
tirety. _ 
Transfers to executor in lieu of compensation. 
Net estate, how determined. 
"Debts" defined. 
Foreign estates, value, how determined-Reciprocal exemption of 
other than tangible personal property. 
Report by executors. 
Delict of executor. 
Inventory to include property transferred within three years prio1 
to death. 
Executor to cause notice of lien to be entered in lien book. 
Special administrator may be appointed for collection of tax. 
Appraisers-Qualifications-Term-Removal- Vacancies, 
Per diem and expenses. 
Clerk to issue commission to appraisers. 
Time for appraisement. 
Notice of appraisement----Service. 
Objections to appraisement-Hearings-Review and settling of ap-
praisements by district courts. 
Appeals to Supreme Court-Time for taking. 
Cancellation of lieu, when property not subject to tax. 
Time for payment of tax-Interest-Extension of time. 
Lien of tax. 
Sale of property to satisfy tax. 
Sale in probate proceedings-Fo1·eclosure of lien. 
Collection of tax-Powers and duties of state tax commission. 
Executors to snpply information. 
Executors' duties. 
Deduction and collection of tax by executor. 
Duties and liability of grantees and survivors. 
Moneys to be covered into state treasury. 
Condition precedent to settlement of executors' accounts. 
Corporate stock-Transfer when liable to tax. 
Jurisdiction of probate court. 
Duties of clerks of district court in aid of collection. 
Duties of other persons in aid of collection. 
Duties of safe-deposit companies and banks in aid of collection. 
Inheritance tax and lien book. 
Duties of clerks of district court respecting. 
Clerk to make entry in probate record. 
Costs of proceedings to determine tax. 
Compounding and compromising tax. 
Chapter applicable to pending estates. 
574 
INHERITANCE TAX 59-12-2 
69-12-1. "Executor" defined.-The term "executor" for the purposes of 
this chapter means the executor or administrator or testamentary trustee 
of a decedent's estate, or, if there is no executor, administrator or trustee 
appointed, qualified and acting within this state, then any person in actual 
or constructive possession of any property of the decedent. 
History: C'ode Repo,rt; R. S. 1933 & C. residence of parties, outside of the tax-
1943, 80-12-1. ing state or country, 19 A. L. R. 415. 
Collateral References. 
Taxation~858. 
Questions arising under state legislation 
to take advantage of provisions of Federal 
Revenue Act allowing credits on account 
of inheritance, legacy, or succession taxes 61 C.J. Taxation § 2403. 
Inheritance taxes, 28 Am. Jur. 8, In- paid to state, 147 A. L. R. 467. 
§ 1 et Right of tax authority to proceed heritance, Estate and Gift Taxes 
seq. 
Construction and application of stat-
utory provisions taxing legatees, heirs, or 
trust beneficiaries on income distributable 
or distributed to them, 141 A. L. R. 1055. 
Inheritance, succession or estate tax on 
property covered by power of appointment 
as affected by location of property, or 
against beneficiary of estate for collection 
of inheritance, succession, or estate tax, 
144 A. L. R. 702. 
Succession, inheritance, or estate tax in 
respect of decedent's interest in partner-
ship, 144 A. L. R. 1134. 
Transfer by inter vivos trust of insur-
ance policy upon settlor's life as in con-
templation of death for tax purposes, 17 
A. L. R. 2d 787. 
59-12-2. Amount of tax on net estates.-A tax equal to the sum of the 
following percentages of the market value of the net estate shall be 
imposed upon the transfer of the net estate of every decedent, whether a 
resident or nonresident of this state: 
Three per cent of the amount by which the net estate exceeds $10,000 
and not to exceed $25,000, except where property not exceeding in value 
the sum of $40,000 goes to the husband, wife and/ or children of the de-
ceased or any or all of them by descent, devise, bequest or transfer directly 
or through a trustee, then in such case the exemptions shall be the amount 
so going not to exceed $40,000; 
Five per cent of the amount by which the net estate exceeds $25,000 
and does not exceed $75,000 except where property not exceeding in value 
the sum of $40,000 goes to the husband, wife and/or children of the 
deceased or any or all of · them by descent, devise, bequest or transfer 
directly or through a trustee, then in such case the exemptions shall be 
the amount so going not to exceed $40,000, but on the excess of $40,000 
the rate shall be as herein provided; 
Eight per cent of the amount by which the net estate exceeds $75,000 
and does not exceed $125,000; 
Ten per cent of the amount by which the net estate exceeds $125,000; 
provided, at the discretion of the tax commission, the taxpayer may 
choose to pay in kind on an estate or any portion thereof which is not 
liquid. 
History: L. 1901, ch. 62, § 1; 1903, ch. 
93, § 1; 1906, ch. 119, § 1; C. L. 1907, 
§1220X; L. 1915, ch. 98, § 1; 1917, ch. 87, 
§ 1; C. L. 1917, § 3185; L. 1919, ch. 64, 
§ l; R. S. 1933, 80-12-2; L. 1935, ch. 88, 
§1; C. 1943, 80-12-2; L. 1947, ch. 113, § 1. 
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Compiler's Note. 
The 1935 and 1947 amendments com-
pletely rewrote section. 
1. In general. 
The history of this legislation is given 
in State Tax Comm. v. Backman, 88 U. 
424, 428, 55 P. 2d 171. 
59-12-2 REVENUE AND TAXATION 
In 1933 the legislature readopted the 
inheritance tax statute without change. 
Untermyer v. State Tax Comm., 102 U. 
214, 129 P. 2d 881. 
2. Constitutionality. 
State of Utah was not precluded by 
Fourteenth Amendment from imposing tax 
upon transfer by death of shares of stock 
in Utah corporation forming part of es-
tate of decedent who, at time of his death, 
was domiciled in state of New York and 
held there certificates representing those 
shares. State Tax Comm. v. Aldrich, 316 
U. S. 174, 86 L. Ed. 1358, 62 S. Ct. 1008, 
139 A. L. R. 1436. (Jackson and Roberts, 
JJ., dissenting.) 
Inheritance Tax Law of 1901 held not 
in conflict with constitutional requirement 
of uniformity and equality of taxation. 
Dixon v. Ricketts, 26 U. 215, 72 P. 947. 
There is no doubt that the legislature 
has power to exact estate and inheritance 
-taxes. In re Bamberger's Estate, 111 U. 
·301, 177 P. 2d 909. 
3. Oonstruction and application. 
In construing Utah inheritance statute, 
national courts will adopt construction 
given statute by court of last resort of 
state (Kearns v. Dunbar, 292 F. 1013), 
and the state courts adopt construction 
given act by state from which act or sec-
tion was adopted. Dixon v. Ricketts, 26 
U. 215, 221, 72 P. 947; In re Cowan's Es-
tate, 98 U. 393, 99 P. 2d 605. 
Any conditions governing transfer, or 
imposing inheritance tax therefor, should 
be found from reading of statute either ex-
pressed or reasonably implied. Parks v. 
Sutton, 60 U. 356, 208 P. 511. 
Inheritance tax procedure is special 
procedure and not one in ordinary course 
of law, so that statutory provisions rela· 
tive thereto should be strictly complied 
with. In re Clift's Estate, 70 U. 409, 260 
P. 859. 
The literal terms of the Inheritance Tax 
Act cannot be extended by construction. 
In re Thompson's Estate, 72 U. 17, 61, 269 
P. 103. 
In construing this chapter, too much de• 
pendence cannot be placed upon fact that 
it is entitled: "Inheritance Tax." State 
Tax Comm. v. Backman, 88 U. 424, 434, 
55 P. 2d 171. 
By the terms of this section, there is 
at least $10,000 exempt in all cases, and 
in case of the specified heirs, they have 
an exemption as high as $40,000 if the 
property going to them equals that 
amount. In re Walton's Estate, - U. -, 
203 P. 2d 393. . 
The word "children," as used in this 
section, does not include "grandchildren." 
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In re Walton's Estate, - U. -, 203 P. 2d 
393. 
4. Definition, nature and distinctions. 
Inheritance taxes are not property taxea, 
but taxes upon the right to inherit, 3lld 
such taxes are strictly construed again4 
the taxing powers. In re Brown's EstatEj 
54 U. 73, 179 P. 652; Larson v. MacMilll 
56 U. 84, 88, 189 P. 579, citing Dixon v. 
Ricketts, 26 U. 215, 72 P. 947; In re 
Green's Estate, 78 U. 139, 142, 1 P. 2d 
968. 
The term "inheritance tax" is used to 
indicate a tax imposed on the right I 
receive, and term "estate tax" designall 
a tax imposed on the right to transm1I 
The test commonly used to determine the 
classification is that it is an inherital\\l 
tax if amount of tax is to be paid on 
amount of fund or property received whith 
passes to each heir or other beneficia!JI 
or is to be paid by the person entitled I 
receive the estate. It is an estate tax whe1 
tax is required to be paid on entire net 
estate before it is divided into severall 
parts to be distributed. Legislature may 
enact statute levying a tax having the 
incidents of both. State Tax Comm. v, 
Backman, 88 U. 424, 431, 55 P. 2d 171. 
The inheritance tax is not a tax on prop• 
erty, but is an excise or impost on th& 
right or privilege to succeed to properta 
from the dead. Neither the right to tranl 
fer nor the right to receive is an inher• 
ent right, but is a privilege which dependl 
on the state's consent; accordingly, the 
state, which confers the privilege, may 
impose conditions. In other words, the 
state's power over inheritance taxe. is 
plenary. State Tax Comm. v. Backman, 88 
U. 424, 427, 55 P. 2d 171. 
5. Measure of tax imposed. 
Inheritance taxes are not levied upl 
property, but are taxes upon successioll 
and in order to obtain basis for succesaiom 
or inheritance tax, property not in itsetl 
taxable by state may be used as measure 
of tax imposed. Larson v. MacMiller, 56 
U. 84, 189 P. 579. 
The legislature has full authority I 
make the measure of estate and inhe 
itance taxes either include or exclude 
comparable taxes paid other sovereignl 
such as estate taxes paid to the federill 
government and to Canada. It is repugnanl 
to the ordinary American's feeling of !aid 
ness to exact a tax on a tax; that is, to 
include within the measure of the state 
inheritance tax sums which must be or 
have been paid to the federal governmer\l 
or some other sovereign as taxes and which 
do not pass to the heirs or devisees. How-
ever, such matter is within the provine4 
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of the legislature, and whether or not such 
sums are included or excluded is for the 
legU1lature. In re Bamberger's Estate, 111 
U. 301, 177 P. 2d 909. 
6. - nature of claim. 
The relationship or status of the bene-
ficiary is, under our Inheritance Law, im-
material; the tax is imposed upon net 
estate in hands of executor. State Tax 
Comm. v. Backman, 88 U. 424, 433, 55 P. 
2d 171. 
The claim of tax commission for tax is 
based upon statutory liability ansmg 
under this section. In re Swan's Estate, 
95 U. 408, 79 P. 2d 999. 
7. Inheritances subject. 
The one-third interest given to the 
widow by virtue of 74-4-3 was not subject 
to the inheritance tax provided for by 
Comp. Laws 1907, § 1220x. It was other-
WU1e, however, as to the estate that passed 
under subd. (1) of 74-4-5, even prior to 
the amendments to the "Inheritance Tax 
Act." See In re Bullen's Estate, 47 U. 
96, 151 P. 533, L. R. A. 1916C, 670. 
A residuary bequest to University of 
Utah must pay this estate tax; nor is it 
exempt under 53-30-4. State Tax Comm. 
v. Backman, 88 U. 424, 435, 55 P. 2d 171. 
A life estate bequeathed to surviving 
son was properly r.onsidered as property 
transferred directly to him under the 
terms of this section, and was subject to 
inheritance tax, with an exemption equal 
to a 5 per cent income from such estate 
for a period of 19 years as the life ex-
pectancy of the son. In re Walton's Es-
late, - U. -, 203 P. 2d 393. 
8. Rate o.f tax. 
Under Comp. Laws of 1907, an estate 
worth in excess of $25,000 was assessed 
three per cent upon the difference be-
tween $10,000 and $25,000 or $15,000, and 
five per cent upon the balance, and not 
three per cent in gross upon entire estate, 
though after deduction of the $10,000 ex• 
emption, the balance of estate is not worth 
in excess of $25,000. In re Hone's Es-
tate, 50 U. 92, 166 P. 990. 
9, Stock owned by nonresident in Utah 
corpot"ation. 
Transfer of stock in Utah corporation, 
owned by nonresident, certificates thereof 
being acquired and held outside of this 
state, is taxable by state of Utah. State 
Tax Comm. v. Aldrich, 316 U. S, 174, 86 
L. Ed. 1358, 62 .S. Ct. 1008, 139 A. L. R. 
1436, rev'g 102 U. 226, 116 P. 2d 923. 
This, of course, disposes of Untermyer v. 
State Tax Comm., 102 U. 207, 116 P. 2d 
926. 
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Under this section, stock in a domestic 
corporation is taxable regardless of fact 
that certi:ficates are not physically pres-
ent in this state, nor does Uniform Stock 
'rransfer Law change this. Untermyer v. 
State Tax Comm., 102 U. 214, 129 P. 2d 
881; Aldrich v. State Tax Comm., 102 U. 
233, 129 P. 2d 887. 
Collatet"al References. 
Taxatione=>886½. 
61 C.J. Taxation § 2582. 
Assessment, computation, and rate of 
tax, 28 Am. Jur. 112, Inheritance, Estate 
and Gift Taxes § 216 et seq. 
Absentee's estate, inheritance tax on, 24 
A. L. R. 854. 
Bonds of domestic corporation owned by 
estate of nonresident and held at his resi-
dence, succession tax on, 8 A. L. R. 863. 
Constitutionality of discrimination in 
succession tax based on relationship or 
amount of estate, 39 A. L. R. 504. 
Credits or corporate stock belonging to 
estate of nonresident, succession tax on, 
77 A. L. R. 1411. 
Deductibility, in determining net estate 
•for purposes of federal estate tax, of 
amounts for which estate is liable under 
agreement or decree as to alimony or oth-
erwise in lieu of marital rights, 142 A. 
L. R. 948. 
Discrimination in succession or estate 
tax statute between estates closed and 
those not closed at date of its passage or 
effective operation, 109 A. L. R. 737. 
Diverse adjudications, actu-al or poten-
tial, by courts of different states, as to 
domicile of decedent as regards taxation, 
administration or distribution of estates, 
121 A. L. R. 1200. 
Doctrine of equitable conversion as 
affecting sucession tax as to real property 
situated in a state or country other than 
the domicile, 42 A. L. R. 426. 
Estate and succession tax: constitution-
ality, construction, and application of 
specific provisions taxing property trans-
ferred, by trust or otherwise, subject to 
a power to alter, amend, or revoke, 139 A. 
L. R. 517. 
Estate, succession, gift, and income taxes: 
deduction or exemption of gifts to re-
ligious, charitable, or educational organi-
zations as affected by possible or probable 
use of funds to promote or influence legis-
lation, 138 A. L. R. 456. 
Gift .tax, 141 A. L. R. 452. 
Illegitimate child as "lineal descendant" 
and "child" within the provisions o.f in-
heritance, succession, or estate tax stat-
utes respecting exemption and tax rates, 
3 A. L. R. 2d 166. 
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Intangible personal property placed by 
trustor in one jurisdiction with trustee 
domiciled in another, situs for purposes 
of succession tax, 96 A. L. R. 674. 
Interest or right incident to executory 
contract for sale of land in state other 
than that of vendor's domicile, succession 
tax in respect of, 78 A. L. R. 793. 
Land contract relating to land in state 
other than vendor's domicile, succession 
tax on interest in, 78 A. L. R. 793. 
Personal property, or evidence thereof, 
belonging to estate of nonresident dece-
dent but found within state, succession 
tax on, 86 A. L. R. 760. · 
Reciprocity provisions of succession tax 
laws, 69 A. L. R. 949, 139 A. L. R. 1062. 
Resident decedents, succession tax on 
personal property located outside state or 
obligations of nonresidents or foreign co1·-
porations, 86 A. L. R. 741. 
Retrospective operation of succession or 
estate tax, 114 A. L. R. 518. 
Stock in foreign corporation belongml 
to estate of nonresident, succession tel 
on, 43 A. L. R. 1381. 
Subsequent developments as authorizit 
increase of amount of succession tax fixl 
by taxing authorities, 64 A. L. R. 1281. 
Succession, estate, or inheritance tax as 
affected by compromise of will contesl 
139 A. L. R. 1524. 
Succession tax at domicile of debtor or 
corporation as to credits or corporal 
stock belonging to estate of nonresidet 
139 A. L. R. 1458. 
What is a property tax as distinguishel 
from excise, license and other taxes, 1o! 
A. L. R. 18. 
What law governs apportionment of e!· 
tate taxes among persons interested in 
estate, 16 A. L. R. 2d 1282. 
59-12-3. Gross estate, how determined-Election by executor.-Th~ 
value of the gross estate of a decedent shall be determined by includilJt 
the value at the time of his death, or as of a time nine months after his 
o.eath whichever the executor within ten months after such death electa 
by filing an election with the clerk of the district court and the tax 
commission, of all property, real or personal, within the jurisdiction of this 
state, and any interest therein, whethe.r tangible or intangible, which shall 
pass to any person, in trust or otherwise, by testamentary disposition or 
by law of inheritance or succession of this or any other state or countr')B 
or by deed, grant, bargain, sale or gift made in contemplation of the 
death of the grantor, vendor or donor, or intended to take effect in 
possession or enjoyment at or after his death. Provided, (1) propert3 
included in the gross estate on the date of death and, within nine month! 
after the decedent's death, distributed by the executor or sold, exchangel 
or otherwise disposed of, shall be included at its value as of the time of 
such distribution, sale, exchange, or other disposition, whichever first 
occurs, instead of its value as of the date nine months after the deceden~ 
death, and (2) any interest or estate which is affected by mere lapse of 
time shall be included at its value as of the time of death (instead of the 
later date), with adjustment for any difference in its value as of the later 
date not due to mere lapse of time. No deduction under this title of any 
item shall be allowed if allowance for such item is in effect given by the 
valuation under this subdivision. Wherever in any other section of this 
chapter reference is made to the value of property at the time of the 
decedent's death, such reference shall be deemed to refer to the value of 
such property used in determining the value of the gross estate. 
History: L. 1901, ch, 62, § 1; 1903, ch. Compiler's Note. 
93, § 1; 1905, ch. 119•, § 1; C. L. 1907, The several amendments enumerated in 
§ 1220x; L,.1915, ch. 98, § 1; 1917, ch. 87, the history lines made various changes in 
§ 1; C. L. 1917, § 3185; L. 1919, ch. 64, phraseology. 
§ 1; R. S. 1933, 80-12-3; L. 1935, ch. 88, 
§ 1; L. 1941, ch, 84, § 1; C. 1943, 80-12-3. 1. Construction and application. 
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By the terms of this section, any inter• 
est in property whether tangible or in• 
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tangible shall be considered in fixing the 
gross estate, and any interest in prope_rty 
which is affected by mere lapse of time 
shall be considered as of the time of 
death. In re Walton's Estate, - U. -, 
203 P. 2d 393. 
2. Words and phrases defined. 
The word "interest" in this act con-
veys the idea of a distinct part of the 
property, a proprietary interes_t, etc. _A 
mortgage is not an estate or mterest 1n 
!and. In re Reynolds' Estate, 90 U. 415, 
419, 62 P. 2d 2707 adopting language of 
Larson v. MacMiller, 56 U. 84, 189 P. 579. 
3. Na.ture of tax. 
Tax on net estate under this section is 
an "estate" tax rather than a tax on the 
right to inherit, the distinction being that 
in the estate tax the transfer of the prop-
erty from the decedent is taxable, whereas 
in the inheritance tax it is the receipt of 
the property by the beneficiaries that is 
taxable. Walker Bank & Trust Co. v. 
State Tax Comm., 100 U. 307, 114 P. 2d 
1030. (Moffat, C. J., dissenting.) 
4. Property subject to tax. 
Moneys paid out of an estate for fam-
ily allowance to widow and minor child, 
as provided for by 75-8-1, does not pass 
by the inheritance laws, but are _charges 
against the estate created by special stat-
ute in interest of public policy; accord-
ingly, such moneys are not subject to 
inheritance tax. In re Green's Estate, 78 
U. 139, 1 P. 2d 968. 
5. - stock in Utah company owned by 
nonresident. 
Under this section state of Utah may 
impose transfer t3:x upon stock ow!1ed ~y 
non;resident, certificates also bemg m 
possession of such stockholder, and, there-
fore, not physically :7ithin this state. State 
Tax Comm. v. Aldrich, 316 U. S. 174, 86 
,L. Ed. 1358, 62 S. Ct. 1008, 139 A. L. R. 
1436, rev'g 102 U. 226, 116 f'.· 2d 923. The 
foregoing case, of course, disposes of Un-
termyer v. State Tax Comm., 102 U. 207, 
116 P. 2d 926. 
Under this section, stock in a domestic 
corporation is taxable regar~less of fact 
that certificates are not physically present 
in this state. That is the force and effect 
of words "within the jurisdiction of this 
atate" as used in this section. Nor has 
Uniform Stock Transfer Law changed, 
altered or affected this. Untermyer v. 
State Tax Comm., 102 U. 214, 129 P. 2d 
881; Aldrich v. State Tax Comm., 102 U. 
233, 129 P. 2d 887. 
6. - widow's one-third. 
Where widow elected to take under hus-
band's will which provided for widow in 
lieu of distributive share in real estate 
given her by 75-4-3, she took as heir and 
whole estate was subject to inheritance 
tax, as against contention that one-third 
interest of widow in her husband's real 
property was exempt from such tax. In re 
Osgood's Estate, 52 U. 185, 173 P. 152, 
L. R. A. 1918E, 697; In re Kohn's Estate, 
56 U. 17, 189 P. 409. (Gideon, J., dissent-
ing.) 
The inheritance tax statute does not 
apply to the property taken by the widow 
under the law awa.rding her one-third of 
the real estate left by her deceased hus-
band, because such property does not pass 
to her by will or by the statute of de-
scents, but by operation of law as prop-
erty belonging to her in her own right. 
In re Green's Estate, 78 U. 139, 142, 1 
P. 2d 968, following In re Bullen's Estate, 
47 U. 96, 151 P. 533, L. R. A. 1916C, 670. 
The widow is entitled to one-third of 
the total value of all the real estate, re-
gardless of mortgages, as her share and 
exempt from inheritance taxes, under a 
proper construction of 74-4-3. In re Reyn-
olds' Estate, 90 U. 415, 62 P. 2d 270. 
7. - bonds in Utah company owned by 
nonresident. 
Bonds of interstate railroad incorpo-
rated in Utah, but issued by New York 
trustee, held by citizen and resident of 
foreign state at time of death, not "prop-
erty within the jurisdiction" and not sub-
ject to inheritance tax of state of Utah. 
McLaughlin v. Cluff, 66 U. 245, 240 P. 
161, 42 A. L. R. 347. 
8. - stock in Utah company owned by 
nonresident. 
Where decedent, a resident of New 
York, owned stock in Utah railroad cor-
poration which was pledged to secure in-
debtedness in New York, estate was re-
quired to pay inheritance tax upon full 
market value (after deducting proportion 
of debts as provided in 59-12-9) of 2000 
shares of stock, free from all encum• 
brances, as against contention that estate 
was subject to pay inheritance tax only 
upon amount of stock over and above 
amount of indebtedness for which it was 
given as security. Larson v. MacMiller, 
56 U. 84, 189 P. 579. 
9. Gifts "in contemplation of death." 
Where decedent, in contemplation of 
death, assigned notes and mortgages to 
widow, they were subject to inheritance 
tax, even conceding that assignment con-
stituted gift eausa mortis. In re Picot's 
Estate, 53 U. 195, 178 P. 75. 
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Where decedent wlto bad organized 
family corporation assigned certain stock 
which he owned in other corporations to 
family corporation, but in doing so stock 
was allowed to remain in his own name 
and he received all dividends on such 
stock, it was held, in view of fact that 
enjoyment and beneficial interest of stock 
did not vest in corporation during life of 
donor, stock was subject to inheritance 
tax. In re Romney's Estate, 60 U. 173, 
207 P. 139. 
Where father, as surviving parent, was 
sole heir to deceased daughter's estate, 
and by deed of transfer assigned all of 
his right, title, and interest in and to 
property to his son, held, court properly 
refused to treat this property as part of 
father's estate, and hence such property 
was not subject to inheritance tax. In re 
Romney's Estate, 60 U. 173, 207 P. 139. 
Under former as well as under present 
statute gifts, conveyances, etc., made in 
contemplation of death, are subject to 
inheritance tax. In re Kjar's Estate, 62 
U. 427, 220 P. 501. See 59-12-4. 
To avoid having transfer occur at death 
of donor and be subject to tax, the trans-
fer inter vivos must be one that actually 
parts with the title, possession and en-
joyment of the property during the donor's 
lifetime. Walker Bank & Trust Co. v. 
State Tax Comm., 100 U. 307, 114 P. 2d 
1030. (Moffat, C. J., dissenting.) 
Taxability of transfe1· does not depend 
upon the form in which the transfer is 
made, but rather upon the realty behind 
the form. Walker Bank & Trust Co. v. 
State Tax Comm., 100 U. 307, 114 P. 2d 
1030. (Moffat, C. J., dissenting.) 
Retention of income from property dur-
ing life was persuasive that donor did not 
intend the transfer to take effect until 
he or she could no longer enjoy the prop-
erty. Walker Bank & Trust Co. v. State 
Tax Comm., 100 U. 307, 114 P. 2d 1030. 
{Moffat, C. J., dissenting.) 
Property transferred by irrevocable 
trust agreement by which income was re-
tained by settlor for life, and then the 
income to become payable to other named 
beneficiaries for life, was subject to es-
tate tax under this section. Walker Bank 
& Trust Co. v. State Tax Comm., 100 U. 
307, 114 P. 2d 1030. (Moffat, C. J., dis-
senting.) 
10. Proceedings against administrator. 
Where additional property was discov-
ered after first appraisement and adjudica-
tion of inheritance tax thereon, it was not 
necessary to set aside the preceding ap-
praisement and adjudication before pro-
ceeding to determination of value of newly 
-discovered property and fixiug amount of 
inheritance thereon. 
53 U. 195, 178 P. 75. 
In proceeding to require administratJI 
to inventory and produce for apprall 
meut certain property discovered ail 
first appraisement and adjudication ol 
inheritance tax thereon, held administ~ 
trix should have been made party I 
proceedings in her personal or individ~ 
capacity, in addition to representative ca• 
pacity. In re Picot's Estate, 53 U. 195,178 
P. 75, applying Comp. Laws 1907. 
11. Action to recover tax. 
Complaint, in action to recover inheri'-
ance tax on shares of capital stock, mll!\ 
aver and show value of shares when tra111, 
£erred, and also at time of death of de-
ceased, for tax is to be computed on value 
at time of death of deceasecl. In re ThomPI 
son's Estate, 72 U. 17, 269 P. 103. 
12. Presumptions. 
There is no presumption as to value of 
shares of stock of an estate at any par• 
ticular time, because such shares fluctuate 
in value. In re Thompson's Estate, 72 
U. 17, 32, 269 P. 103. 
Collateral References. 
TaxationP895(1). 
61 C.J. Taxation § 2550. 
Gross estate under United States Reve-
nue Act, 28 Am. Jur. 45, Inheritance, Ea-
tate and Gift Taxes § 65. 
Aggregation of two or more transfers or 
gifts to same person, in computing inheri• 
tance, succession, or estate tax, 136 A. L. 
R. 340. 
Antenuptial contract, succession tax on 
property passing by, 44 A. L. R. 1475. 
Bank deposit to credit of decedent or 
other indebtedness to him as subject to 
widow's or family allowance or other es-
~ate exemption, as affected by right of 
bank to apply deposit, or of other debtor 
to assert counterclaim or set-off, 108 A. L. 
R. 773. 
Burden of estate or succession tax in 
:respect of inter vivos gift or trust, 15 A, 
L. R. 2d 1216. 
Compromise of will contest as affecting 
succession tax, 137 A. L. R. 664. 
Conditional nature of gift or bequest for 
public, charitable, or religious uses aB 
preventing deduction in computing estate 
tax, 107 A. L. R. 801. 
Dower and statutory allowances, succea-
.sion tax on, 37 A. L. R. 541. 
Expectant, conditional, or contingent 
nature of gift or bequest to person in 
specified relationship to decedent as pre-
venting deduction or exemption in com-
puting estate tax, 112 A. L. R. 266. 
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Gift or trust for benefit of employees of 
corporation or business as within exemp-
tion or deduction provisions of succession 
tax, 71 A. L. R. 870. 
Gift tax, 133 A. L. R. 986. 
Government securities, exemption from 
succession or inheritance tax, 55 A. L. R. 
867. 
Income during administration as a part 
of value of estate 011 which succession tax 
is to be computed, 32 A. L. R. 850. 
Inheritance, succession, or estate tax in 
respect of bond or other obligation pur-
chased by decedent but payable either 
absolutely, or in a specified event, to a 
third person, 156 A. L. R. 559. 
Inheritance, succession, or estate tax on 
property covered by power of appoint-
ment, 124 A. L. R. 653, 141 A. L. R. 954, 
174 A. L. R. 635. 
Legacy or devise to or for benefit of 
municipality as subject to payment of in-
heritance, succession, or estate taxes, 120 
A. L. R. 1388. 
Life insurance as affecting transfer or 
succession tax, 118 A. L. R. 1292. 
Life insurance as subject to transfer or 
succession tax, 92 A. L. R. 943. 
Limitation of time for collection or en-
forcement of succession, estate, or inheri-
tance tax, 139 A. L. R. 1397. 
Pendency of administration on the es-
tate of a decedent at time of death of 
beneficiary as affecting inheritance or suc-
cession tax in respect of the latter's estate, 
122 A. L. R. 935. 
Power of appointment, tax on transfer 
of property covered by, 64 A. L. R. 7 40. 
Power to impose tax on estate in respect 
to property transferred in contemplation 
of death or by a conveyance intended to 
take effect in possession or enjoyment at 
death, 52 A. L. R. 1091. 
Renunciation of devise or legacy as 
affecting succession tax, 60 A. L. R. 312. 
Reservation, in trust or other instru-
ment, of right to designate beneficiary 
from among specified persons or class 
as within provisions of estate or inheri-
tance tax law as to what is includible in 
gross estate, 1 A. L. R. 2d 153. 
Right for purposes of succession or in-
heritance tax to consider extrinsic agree-
ment to devise or bequeath property, 115 
A. L. R. 842. 
Succession, estate, or gift tax in respect 
of or as affected by conveyance or trans-
fer restoring to original owner property 
transferred by him to defraud or delay 
creditors, 108 A. L. R. 1508. 
Succession, estate, or inheritance tax as 
affected by compromise of will contest, 
139 A. L. R. 1524. 
Succession or estate tax in its applica-
tion to dower and statutory allowances or 
testamentary provisions in lieu thereof, 
122 A. L. R. 181. 
Surviving husband or wife of child who 
died before deceased as within description 
"wife" or "husband" in provision of suc-
cession tax law relating to rates or exemp-
tions, 88 A. L. R. 1016. 
Time of assessment of succession tax on 
future contingent interests, 30 A. L. R. 
478. 
Transfer as in contemplation of death 
within the meaning of the Inheritance 
Law, 120 A. L. R. 170. 
Transfers to take effect in possession 
or enjoyment after death, 121 A. L. R. 
359. 
War risk insurance, succession tax on, 32 
A. L. R. 355. 
59-12-4. Transfers in contemplation of death included.-.Any transfer 
of a material part of any such property in the nature of a final disposition 
or distribution thereof made by a decedent within three years prior to his 
death, except a bona fide sale for a fair consideration in money or money's 
worth, shall be presumed to have been made in contemplation of death, 
for the purposes of this chapter. 
History: L. 1901, ch. 62, § l; 1903, ch. 
93, § 1; 1905, ch. 119, § 1; C. L. 1907, 
§ 1220x; L. 1915, ch. 98, § 1; 1917, ch. 87, 
§1; C. L .. 1917, §3185; L.1919, ch. 64, §1; 
R. S. 1933, 80-12-4; L. 1935, ch. 88, § 1; 
C. 1943, 80-12-4. 
Compiler's Note. 
The 1935 amendment made various 
changes in phraseology. 
1. Construction and application. 
This section does not apply to transfers 
made prior to its passage, as, for example, 
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transfers made in March and April, 1917. 
In re Thompson's Estate, 72 U. 17, 269 
P. 103. 
2. Words and phrases defined. 
The words "in contemplation of death" 
in this section do not refer to that gen-
eral expectation of death entertained by 
all persons; they refer to that expectation 
of death which arises from some existing 
bodily or mental condition, creating a 
reasonable fear that death is near at hand. 
In re Thompson's Estate, 72 U. 17, 50, 269 
P. 103. 
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3. Determination o-f question. 
Under this section, the question is, 
"Were the transfers made in contempla-
tion of death or intended not to take 
effect in enjoyment until donor's death 'I" 
The questfon whether the donor did or did 
not have any intention of avoiding the 
provisions of the Inheritance Tax Act is 
immaterial. In re Thompson's Estate, 72 
U. 17, 61, 269 P. 103. 
Whether a conveyance or transfer is 
made in contemplation of death is largely 
a question of fact, dependent upon the 
particular facts and circumstances of each 
case, and whether a given state of facts 
is sufficient to support a conclusion that 
the transfer was made in contemplation 
of death is a question of law. In re 
Thompson's Estate, 72 U. 17, 50, 269 P. 
103. 
4. Property not subject to tax. 
Where property which deceased trans-
ferred prior to his death passed with all 
the attributes of ownership and independ-
ently of the death of the deceased, and 
transferees had the uncontrolled right or 
power to possess, enjoy, and dispose of 
the property as they see :fit, and deceased 
had neither reserved nor exercised any 
control or dominion over the property so 
transferred, such property is not subject 
to an inheritance tax on the theory that 
the transfers were not to take effect until 
at or after death of deceased. In re 
Thompson's Estate, 72 U. 17, 63, 269 P. 
103. 
5. Evidence. 
The burden is on the state to show that 
transfers of stock by deceased were made 
in contemplation of death or not to take 
effect until donor's death. In re Thomp-
son's Estate, 72 U. 17, 49, 269 p_ 103. 
It is good evidence of a design to part 
with the absolute right of property in 
favor of another and of an absolute trans-
fer of title to him, that shares of stock 
transferred were surrendered up, and were 
cancelled, and new certificates in lieu 
thereof issued to stockholder. In re 
Thompson's Estate, 72 U. 17, 64, 269 P. 
103. 
That deceased, after transferring shares 
of stock of eorporation organized by him, 
continued in management thereof, does 
not justify inference that shares of stock, 
notwithstanding the transfers, continued 
to be his property, or that transfers were 
not to take effect until his death. In re 




61 C.J. Taxation § 2368. 
Transfers in contemplation of death, 28 
Am. Jur. 82, Inheritance, Estate and Gift 
Taxes § 142 et seq. 
Consideration as affecting liability to 
inheritance tax, 99 A. L. R. 949. 
Constitutionality, construction, and 
effect of legislative definition of gift or 
transfer in "contemplation of death," 4 
A. L. R. 1523. 
Power to impose tax on estate in re-
spect to property transferred in contempla• 
tion of death or by a conveyance intended 
to take effect in possession or enjoyment 
at death, 52 A. L. R. 1091. 
Time as of which rate of tax applicabl& 
to transfer in contemplation of death, or 
to take effect on death, is determined, 5 
A. L. R. 2d 1065. 
Transfer by inter vivos trust of inaur• 
ance policy upon settlor's life as in con-
templation of death for tax purposes, 17 
A. L. R. 2d 787. 
Transfer in trust divesting donor of all 
interest and control, but withholding ulti-
mate distribution until his death, as sub-
ject to estate or inheritance tax, 6 A. L. R. 
2d 223. 
When transfe-r deemed to be in con-
templation of death within the meaning of 
the Inheritance Tax Law, 120 A. L. R. 1701 
148 A. L. R. 1051. 
When transfer deemed to take effect in 
possession or enjoyment at or after death 
within succession, estate, and inheritance 
tax laws, 155 A. L. R. 850, 167 A. L. R. 
~~ . 
59-12-5. Transfers by right of survivorship include,d-Tenants by the 
entirety.-Whenever property is held in the joint names of two or more 
persons, or as tenants by the entirety, with right of survivorship, or is 
deposited in banks or other institutions or depositories in the joint names 
of two or more persons and payable to the survivor or survivors upon the 
death of one of such persons, the right of the survivor or survivors to 
the immediate ownership or possession and enjoyment of such property, 
except such part thereof as may be shown to have originally belonged 
to such other person and never to have been received or acquired by the 
582 
INHERITANCE TAX 59-12-5 
latter from the decedent for less than an adequate and full consideration 
in mouey or money's worth, shall be deemed a transfer taxable under 
the provision of this chapter in the same manner as if the whole property 
to which such transfer relates belonged to the deceased and passed to the 
survivor or survivors by will.· Provided, that where such property or any 
part thereof, or part of the consideration with which such property was 
acquired, is shown to have been at any time acquired by such other person 
from the decedent for less than an adequate and full consideration in 
money or money's worth, there shall be excepted only such part of the 
value of such property as is proportionate to the consideration furnished 
by such other person except that where the said property is held in the 
joint names of two or more persons or as tenants by the entirety, with 
right of survivorship, or is deposited in banks or other institutions or 
depositories in the joint names of two or more persons and payable to the 
survivor or survivors upon the death of one of such persons, where the 
survivor or survivors are either the wife, husband or children of the de-
cedent, one-half of said property, but not to exceed $40,000.00 in amount, 
so held or so deposited shall not be taxable and shall be presumed to be 
the property of said husband, wife or children. Provided further, that 
where any property has been acquired by gift, bequest, devise, or inherit~ 
ance, as a tenancy by the entirety by the decedent and spouse, then to the 
extent of one-half of the value thereof, or, where so acquired by the 
decedent and any other person as joint tenants and their interests are not 
otherwise specified or fixed by law, then to the extent of the value of a 
fractional part to be determined by dividing the value of the property by 
the number of joint tenants. 
History: L. 1919 (S.S.), ch. 8, §1; R. S. 
1933 & C. 1943, 80-12.-5; L. 1943, ch. 86, 
§ 1; 1947, ch. 115, § 1. 
Compiler's Note. 
The 1943 and 1947 amendments com-
pletely rewrote section. 
1. Construction and application. 
This section allows a $40,000 exemption 
to a husband, wife, or children as to 
property held jointly or in entirety, such 
exemption being similar to that provided 
by 59-12-2. In re Walton's Estate, - U. 
-, 203 P. 2d 393. 
2, Purpose of section. 
Purpose of section is to prevent escape 
from inheritance taxes by means of the 
enumerated tenancies. In re Cowan's Es-
tate, 98 U. 393, 395, 99 P. 2d 605. 
3. Joint bank deposits. 
Where check payable to aunt was in-
dorsed by aunt and niece and was de-
posited in bank as joint deposit, and they 
signed bank card agreeing that such 
money was theirs as joint depositors and 
subject to withdrawal by either of them 
or survivor of them, niece was entitled to 
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such sum remaining in bank at death of 
aunt, and stipulation signed by niece as 
executrix of aunt's estate with attorney 
general to effect that since estate held suf-
ficient fUJ1ds to pay inheritance tax, de-
posit could be tl'ansferred to niece free of 
tax, was not admission that deposit be-
longed to estate. Holt v. Bayles, 85 U. 
364, 39 P. 2d 715. 
Transfers involving joint accounts are 
not taxable in absence of this section, 
and when taxable, the entire amount is 
so taxed notwithstanding two of the four 
bank accounts were made up of funds be-
longing only to the survivor. In re 
Cowan's Estate, 98 U. 393, 99 P. 2d 605. 
Collateral References. 
Taxation<&=:>866. 
61 C.J. Taxation § 2368. 
Constitutionality of statute which com-
putes succession or estate tax in case of 
joint interests with right of survivorship, 
without regard to amount of contribution 
by respective joint tenants, 135 A. L. R. 
1061. 
Estate by entireties as subject of suc-
cession tax, 69 A. L. R. 766. 
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Joint estate in real property as subject 
to succession tax, 84 A. L. R. 180. 
Personal property passing under mutual 
survivorship agreement as subject to trans-
fer or succession tax, 3 A. L. R. 1640. 
Succession or estate tax as affecting o~ 
as affected by estate by entirety or othe, 
joint estate with right of survivorship, l 
A. L. R. 2d 1101. 
59-12-6. Transfers to executor in lieu of compensation.-Whenever a 
decedent appoints au executor and in lieu of his allowance or commission. 
makes a bequest or devise of property to him which would otherwise be 
liable to said tax, or appoints him as residuary legatee or devisee, and 
such bequest, devise or residuary legacy exceeds what would be a reason• 
able compensation for his services, such excess shall be liable to said tax, 
and the court having jurisdiction to settle and allow his accounts, upon 
its own motion or on application of the state tax commission, shall fix such 
compensation. 
History: L. 1901, ch. 62, § 5; 1905, ch. 
119, § 11; C. L. 1907, § 1220x10; 0. L. 
1917, § 3195; L. 1919, ch. 63, § 1; R. S. 
1933 & C. 1943, 80-12-6. 
Collateral References. 
Taxatione::,881. 
61 C.J. Taxation § 2367. 
59-12-7. Net estate, ho,w determined.-In determining the amount of 
tax to be paid the following shall first be deducted from the gross estate-
and the remainder shall be the net estate: 
1. 'rhe debts of the estate. 
2: An amount equal to the value of any property forming a part of 
the gross estate situated in the state of Utah of any person who died 
within five years prior to the death of the decedent, where such property 
can be identified as having been received by the decedent from such prior 
decedent by bequest, devise, or inheritance or which can be identified as 
having been acquired in exchange for property so received. This deduction 
shall be allowed only where an inheritance tax imposed under this chapter 
was finally determined and paid by the estate of such prior decedent to 
the state of Utah and only if in determining the value of the net estate 
of the prior decedent no deduction was allowable under this paragraph in 
respect of the property or property given in exchange therefor. The 
deduction shall further be allowed only in the amount finally determined 
as the value of such property in the proceedings to compute the inheritance 
taxes due from the estate of such prior decedent and only to the extent 
that the value of such property was included in the prior decedent's gross 
estate. Where a deduction was allowed for any mortgage or other lien in 
computing inheritance tax of the prior decedent, which was paid in whole 
or in part prior to this decedent's death, then the deduction allowable 
under this section shall be reduced by the amount so paid. The deduction 
allowable under this section shall also be reduced by an amount which 
bears the same ratio to the amounts allowed as deductions under the 
provisions of section 59-12-8, Utah Code Annotated 1953, as the amourit 
otherwise deductible under this section bears to the value of the decedent's 
gross estate. Where the property referred to in this section consists of two 
or more items the aggregate value of such items shall be used for the 
purpose of computing the deduction. 
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3. Amount of all bequests, legacies, devises, or transfers, to· or for 
the use of the United States, the state of Utah, and any political sub-
divisions of the state of Utah for exclusively public purposes or to or for 
the use of any corporation organized and operating exclusively for religious, 
charitable, scientific, literary, or educational purposes, including the 
£ncouragement of art and the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any private 
stockholder or individual and no substantial part of the activities of which 
is carrying on propaganda or otherwise attempting to influence legislation, 
or to a trustee or trustees or a fraternal society, order, or association 
operating under the lodge system but only if such contributions or gifts 
are to be used by such trustee or trustees, order, or association, exclusively 
for religious, charitable, scientific, literary, or educational purposes or for 
the prevention of cruelty to children or animals. The amount of the 
deduction under this paragraph for any transfer shall not exceed the value 
of the transferred property required to be included iu the gross estate. 
History: L. 1901, ch. 62, § 1; 1903, ch. 3. Property subject. 
93, § 1; 1905, ch. 119, § 1; C. L. 1907, "The state 'inheritance' tax attaches to 
§1220x; L. 1915, ch. 98, § 1; 1917, ch. 87, the decedent's whole estate minus the spe· 
§ l; C. L. 1917, § 3185; L. 1919, ch. 64, § 1; cific deductions allowed by the inheritance 
R. S. 1933, 80-12-7; L. 1935, ch. 88, § 1; tax statute and not to each part of the 
C. 1943, 80-12-7; L. 1943, ch. 87, § 1. estate as it is distributed to the heirs or 
Compiler's Notes. 
The 1935 amendment made slight 
changes in phraseology. 
The 1943 amendment completely rewrote 
sect.ion, adding all matter following the 
first paragraph. 
The reference in this section to "section 
59-12-8, Utah Code Annotated 1953" ap-
peared in Code 1943 as "section 80-12-8, 
Utah Code Annotated 1943." 
1. Operation and effect of section. 
This section is not a procedural enact-
ment, but is substantive in its effect, and 
in accordance with the general rule, 68-3-3, 
it operates prospectively rather than re-
troactively, and was intended by the legis-
lature to become effective on and after 
the 11th day of May, 1943. Accordingly, 
"only those estates whose creators die on 
and after said date are entitled to the 
deductions provided therein.'' The legis-
lature in enacting this section did not 
intend to incorporate 59-12-44 therein. In 
re Ingraham's Estate, 106· U. 337, 148 P. 
2d 340. 
2. General applicability of section. 
The stockholdings of a nonresident in 
a Utah corporation will be computed ac-
cording to this section. Larson v. Mac-
Miller, 56 U. 84, 189 P. 579. 
devisees." In re Bamberger's Estate, 111 
U. 301, 177 P. 2d 909. 
4. Taxes paid other sovereigns. 
Federal estate taxes and Canadian suc-
cession duties are not included in the de-
ductions to the gross estate allowable in 
the determination of the net estate for the 
purposes of the Utah "inheritance" tax 
nor are they "costs and expenses of ad-
ministration." In re Bamberger's Estate, 
111 U. 301, 177 P. 2d 909. 
5. Definition of net estate. 
The term "net estate" means the value 
of the estate left after the deduction of 
the debts. In re Walton's Estate, - U. 
-, 203 P. 2d 393. 
Collateral References. 
Taxation¢:::>895 (6). 
61 C.J. Taxation § 2591. 
Exemption from succession, estate, or 
inheritance tax of devise or bequest of 
property to fraternal society, 174 A. L. R. 
531. 
Whole estate or individual shares as 
basis of computation of inheritance tax, 
11 A. L. R. 825. 
59-12-8. "Debts" defined.-"rhe term "debts" as used in the next preced-
ing section shall include in addition to debts owing by the decedent in this 
state at the time of his death, all general and special taxes due in this 
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iltate prior to his death, a reasonable sum for funeral expenses, i11cluding 
tombstone expenses not to exceed $200 when the same has been erected 
in this state prior to the settlement of the estate, the costs and expenses 
of administration, including attorney's fees and the statutory commission 
of executors in this state, and no other sum; but sueh debts shall not be 
deducted unless the same are approved and allowed as established claims 
ao-ainst the estate within one year from the death of the decedent, unless 
otherwise ordered by the judge of the court having jurisdiction, or unless 
allowed by the state tax commission in case of foreign estates where the 
property taxable within this state consists of personal property only. 
History: L. 1905, ch. 119, § 2; C. L. 1907, 4. Family allowance. 
§ 1220xl; L. 1915, ch. 28, § 1; C. L. 1917, Family allowance under 75-8-1 is not 
§ 3186; L. 1919, ch. 64, § 1; R. S. 1933 & C. part of estate of deceased, and is not sub-
1943, 80-12-8; L. 1943, ch. 88, § 1. ject to inheritance tax. It passes by oper-
Compiler's Note. 
The 1943 amendment 
-changes in phraseology. 
ation of law independent of the inherit-
ance statutes. In re Green's Estate, 78 U. 
made minor 139, 1 P. 2d 968. 
Cross-Reference. 
Executors' commissions, 75-11-25. 
1. Construction and application. 
"The amendment to Sec. 80-12-8 [59-
12-8), as made in 1943, was unq~estio~a?ly 
an amendment broadening and hberahzmg 
the deductions under that section. Prior 
to 1943 the deduction was limited to 
'court cdsts' only. Does that liberalization 
however require an expansion of the stat-
ute to embrace anything which might con-
ceivably be an allowable expenditure, so 
far as an accounting upon final settlement 
of the estate would be concerned 7 We 
think that it does not." In re Proudfit's 
Estate, - U. -, 219 P. 2d 1076. 
2. "De•bts chargeable to the property." 
This section answers the question: What 
are the debts chargeable to the property 
under the Inheritance Tax Law of this 
statei Larson v. MacMiller, 56 U. 84, 90, 
189 P. 579. 
3. Words and phra.ses defined. 
The phrase "costs and expens_es _of ad-
ministration" refe11s to the mc1dental 
expenses of paying the debts-not the 
amount· of the debts themselves, to the 
incidental expenses of putting into the 
hands of the heirs and legatees their por-
tion of the estate-not the amount of the 
sums thus delivered. In re Bamberger's 
Estate 111 U. 301, 177 P. 2d 909. 
The' term "debts," besides including 
obligations of the deceased incurre~ during 
his lifetime inclusive of taxes, mcludes 
expenses of administration and funeral 
expenses, including tombstone. In re 
Walton's Estate, - U. -, 203 P. 2d 393. 
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5. Deductions: 
Indebtedness of estate barred by stat-
ute cannot be deducted in fixing amount 
due as inheritance tax. Jones v. State 
Tax Comm., 99 U. 373, 104 P. 2d 210. 
(Larson, J., dissenting.) 
Claims against estate barred by failure 
to file within statutory limit, but which 
were paid by administratrix notwithstand-
ing, did not operate to divest heir of 
property represented by such payments, 
as they would be considered to have come 
from administratrix' personal funds, and 
consequently such payments could not be 
deducted in computing inheritance tax, 
and such procedure would not penalize 
estate, and stipulation between attorney 
general and administratrix regarding in-
heritance tax would not be binding on 
tax commission and was inoperative be-
cause condition of court approval of final 
report was delayed. Jones v. State Tax 
Comm., 99 U. 373, 104 P. 2d 210. (Larson, 
J., dissenting.) 
6. Deductions. 
Neither prior to nor since the 19·13 
amendment have federal estate taxes or 
Canadian succession duties been allowable 
as deductions in determining the "net 
estate" for the purposes of the Utah in-
heritance tax. They are not included with-
in the terms "costs and expenses of ad-
ministration" as those words are em-
ployed in this section. In re Bamberger's 
Estate, 111 U. 301, 177 P. 2d 909, setting 
out report of tax commission to the legis-
lature in this regard. 
Operating expenses for upkeep of rental 
property after decedent's death, which 
were not incurred in preservation of es-
tate, but were for purpose of continuing 
rental ineome for benefit of executrix to 
whom entire estate passed under dece-
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dent's will, were not deductible as a cost 
or expense of administration, or as debts 
owing by decedent at time of his death, for 
purpose of determining estate's inheritance 
tax basis, notwithstanding that rent con-
trol regulations required the continuance 
of rental and services. In re Proudfit's 
Estate, - U. -, 219 P. 2d 1076. 
Collateral References. 
Taxatione=>895 (6). 
61 C.J. Taxation § 2591. 
Attempted waiver or tolling of statute 
of limitations or nonclaim in respect of 
indebtedness of decedent's estate as affect-
ing succession tax, 76 A. L. R. 1456. 
Bequests or expenditures in connection 
with cemetery and burial, exemption, 83 
A. L. R. 931. 
Deductibility in computation of succes-
sion, inheritance or estate tax of debt 
secured by mortgage upon real estate sit-
uated outside of jurisdiction, 113 A. L. R. 
389. 
Deductibility in computing estate or suc-
cession tax of amount remaining unpaid at 
decedent's death upon his pledge to reli-
gious, charitable, or educational organiza-
tion, 116 A. L. R. 351. 
Deductibility in computing estate or 
succession tax of decedent's liability as 
surety, guarantor, or indorser, 113 A. L. R. 
368. 
Deductibility in determining amount of 
succession or gift tax, of amount expended 
by distributee, legatee, or donee in estab-
lishing right to take, or by executor or 
administrator in resisting attack on will 
or claims to participate in distribution, 
96 A. L. R. 626. 
Deduction of commissions of executors, 
administrators, or trustees in computing 
succession or estate tax, 92 A. L. R. 537. 
Deduction of indebtedness of insolvent 
estate in computing estate or inheritance 
tax in respect of assets exempt from debts, 
110 A: L. R. 1255. 
Discretion, provided for in will, as to 
making of charitable bequest, or as to its 
amount, as affecting its exemption or 
deduction for purposes of estate, succes-
sion, or inheritance tax, 149 A. L. R. 1333. 
Federal estate tax, deduction before 
computing state tax, 44 A. L. R. 1461. 
Inheritance, succession, or estate tax on 
property covered by power of appointment, 
150 A. L. R. 730. 
Judicial allowance of claim against de-
cedent's estate as conclusive for purpose 
of its deduction in computing estate or 
succession tax, 132 A. L. R. 1464. 
State succession, transfer, inheritance, 
or estate tax in respect of life insurance 
and annuities, 150 A. L. R. 1285. 
Tax paid in other state, deduction be-
fore computing local succession tax, 23 A. 
L. R. 852. 
Tombstone and funeral expenses as de-
ductible items in computation of inherit-
ance or succession tax, 28 A. L. R. 671. 
59-12-9. Foreign estates, value, how determined-Reciprocal exemption 
of other than tangible personal property.-Where any property belonging 
to a foreign estate is subject to the payment of the tax herein provided 
for, such tax shall be assessed upon the market value of such property 
remaining after the payment of such debts and expenses as are chargeable 
tCl the property under the laws of this state, and, in the event that the 
executor of such foreign estate files with the clerk of the court in this 
state having ancillary jurisdiction statements in writing exhibiting the 
true market value of the entire estate of the decedent, and the amount of 
indebtedness £or which the decedent has been adjudged liable at the time 
of his death in other jurisdictions, which statements shall be in affidavit 
form and sworn to by such executor, there shall also be deducted such 
proportion of the said indebtedness of the decedent from the value of the 
property within this state as the value of the property within this state 
bears to the value of the entire estate; provided, that in all such cases 
where the property within this state consists of personal property only, 
the statements hereinbefore provided for shall also be filed with the state 
tax commission. 
The tax imposed by this chapter in respect of personal property ( except 
tangible personal property having an actual situs in this state) shall not 
be payable (a) if the decedent at the time of his death was a resident 
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of a state or territory of the United States, which at the time of his death 
did not impose a transfer tax or death tax of any character in respect of 
personal property of residents of this state ( except tangible personal prop-
erty having an actual situs in such state or territory), or, (b) if the laws of 
the state or territory of residence of the decedent at the time of his death 
contained a reciprocal exemption provision under which nonresidents 
were exempted from transfer taxes or death taxes of every character in 
respect of personal property ( except tangible personal property having 
an actual situs therein), provided the state or territory of residence of 
such nonresidents allowed a similar exemption to residents of the state 
or territory of residence of such decedent. For the purpose of this section 
the District of Columbia and possessions of the United States shall be 
considered territories of the United States. 
History: L. 1905, ch. 119, § 28; C. L. 
1907, § 122Ox27; L. 1915, ch. 28, § 1; C. L. 
1917, § 3212; R. S. 1933 & C. 1943, 80-12-9; 
L. 1943, ch. 89, § 1. 
Compiler's Note. 
The 1943 amendmeni made · slight 
changes in phraseology of :first paragraph 
and added the second paragraph. 
1. Stock of nonresident. 
This section prescribes method of com-
puting tax on stock holdings of nonresi• 
dent in Utah corporation. Larson v. Mac-
Miller, 56 U. 84, 189 P. 579. 
Stock in Utah belonging to foreign 
estate must be appraised at its market 
value regardless of any liens or encum-
brances thereon. Larson v. MacMiller, 56 
U. 84, 189 P. 579. 
Where decedent, a resident of New York, 
owned stock in Utah railroad corporation 
which was pledged to secure indebtedness 
in New York, estate was required to pay 
inheritance tax upon full market value 
(after deducting proportion of debts as 
provided in this section) of 2000 shares 
of stock, free from all encumbrances, as 
against contention that estate was subject 
to pay inheritance tax only upon amount 
of stock over and above amount of in-
debtedness for wliich it was given as 
security. Larson v. MacMiller, 56 U. 84, 
189 P. 579. 
Collateral References. 
Taxatione,,895 (1). 
61 C.J. Taxation § 2550. 
Reciprocity provisions of succession tax 
laws, 69 A. L. R. 949, 139 A. L. R. 1062. 
59-12-10. Report by executors.-Upon the appointment and qualifica-
tion of each executor, the clerk issuing the letters shall at the same time 
deliver to him a blank form upon which he shall be required to make 
detailed report of the following facts: 
(1) Name and last residence of the decedent. 
(2) Date of death. 
(3) Whether or not he left a will. 
( 4) Name and post-office address of executor. 
(5) Name and post-office address of surviving wife or husband, if any. 
(6) If testate, name and post-office address of each beneficiary under 
the will. 
(7) Relationship of each beneficiary to the testator. 
(8) If intestate, name and post-office address of each heir at law. 
(9) Relationship of each heir at law to the decedent. 
(10) Inventory of all personal property. 
(11) Inventory of all real estate, giving amount and description of 
each tract. 
(12) Inventory of real or personal property transferred within three 
years prior to death of decedent. 
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History: L. 1905, ch. 119, § 20; C. L. Collateral References. 
1907, § 1220xl9; C. L. 1917, § 3204; L. Taxation~893. 
1919 (S. S.), ch. 9, § 1; R. S. 1933 & C. 61 C.J. Taxation § 2609. 
1943, 80-12-10. 
59-12-11. Delict of executor.-At the time of filing the inventory of 
the estate as provided in section 75-7-1, each executor shall make and 
return to the clerk, under oath, a full and detailed report as provided in 
the next preceding section, any will to the contrary notwithstanding, and 
upon his failure to do so, the clerk shall forthwith report his delinquency 
to the district court, if in session, or to a judge thereof, if in vacation, 
for such order as may be necessary to enforce an observance of this section. 
History: L. 1905, ch. 119, § 20; C. L. 
1907, § 1220x19; C. L. 1917, § 3204; L. 
1919 (S. S.), ch. 9, § 1; R. S. 1933 & C. 
1943, 80-12-11. 
compiler's Note. 
The reference in this section to "section 




61 C.J. Taxation §§ 2560, 2581, 2609, 
2116-2620, 2633-2637, 2638, 2660. 
59-12-12. Inventory to include property transferred within three years 
prior to death.- \Vhen property, either real or personal, has been trans-
ferred within three years prior to the death of the decedent, it shall be 
the duty of each executor to make and file an inventory of the same. 
In case of failure to make such report within the statutory period, a 
penalty of ten per cent shall be added to the tax. 
History: L. 1905, ch. 119, § 20; C. L. Collateral References. 
1907, § 1220x19; C. L. 1917, § 3204; L. 1919 Taxation~893. 
(S. S.), ch. 9, § 1; R. S. 1933 & C. 1943, 61 C.J. Taxation §§ 2560, 2581, 2609, 
80-12-12. 2616-2620, 2633-2637, 2638, 2660. 
59-12-13. Executor to cause notice of lien to be entered in lien book.-
If it appears from the inventory or report filed that the real estate listed 
therein, or any part of it, is subject to tax hereunder, it shall be the duty 
of the executor to cause notice of the lien to be entered upon the lien 
book in the office of the clerk of the court in each county where each tract 
of such real estate is situated, but no conveyance of such real estate or of 
any interest therein which is subject to such tax, before or after such 
entry, shall discharge the real estate so conveyed from such lien. 
History: L. 1905, ch. 119, § 20; C. L. 
1907, § 1220x19; C. L. 1917, § 3204; L. 




61 C.J. Taxation § 2668. 
59-12-14. Special administrator may be appointed for collection of tax. 
-When property of a decedent is transferred in contemplation of death 
or intended to take effect in possession or enjoyment at or after his death, 
or passes to a survivor or survivors by right of survivorship, and no pro-
ceedings in probate are instituted, the state tax commission may apply 
to the court for the appointment of an administrator for the collection 
of the tax herein provided for. The compensation of such administrator 
shall be fixed, and any reasonable attorneys' fee expended by him allowed, 
by the court. 
History: L. 1905, ch. 119, § 20; C. L. 1919 (S. S.), ch. 9, § 1; R. S. 1933 & C. 
1907, § 1220x19; C. L. 1917, § 3204; L. 1943, 80-12-14. 
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1. Nature of proceeding by commission. 
Proceeding by tax commission for ap-
pointment of administrator to collect and 
pay inheritance taxes upon estate which 
had been held in joint tenancy with right 
of survivorship, held a statutory action 
within one-year limitation period. In re 
Swan's Estate, 95 U. 408, 79 P. 2d 999. 
Collateral References. 
Taxatione=:>905 (1). 
61 C.J. Taxation § 2683. 
59-12-15. Appraisers-Qualifications-Term-Removal- Vacancies. 
In each county the district court shall annually appoint three competent 
residents and freeholders of the county to act as appraisers of all property 
within its jurisdiction which is charged or sought to be charged with 
tax hereunder; provided, that such appraisers shall not act in making 
the appraisement of the property of any estate as provided by section 
75-7-2. Such appraisers shall serve for one year and until their successors 
arc appointed and qualified. They shall each take an oath to faithfully 
and impartially perform the duties of the office, but shall not be required 
to give bond. They shall be subject to removal at any time at the dis-
cretion of the court, and the court, or judge thereof in vacation, may also 
in its discretion, either before or after the appointment of the regular 
appraisers, appoint other appraisers to act in any given case. Vacancies 
occurring otherwise than by expiration of term shall be filled by the 
appointment of the court, or by a judge in vacation. 
History: L. 1905, ch. 119, § 3; O. L. Parks v. Sutton, 60 U. 356, 208 P. 511. 
1907, § 1220x2; C. L. 1917, § 3187; R. S. (Frick and Thurman, JJ., dissenting.) 
1933 & o. 1943, 80-12-15. 
Compiler's Note. 
The reference in this section to "section 
75-7-2" appeared in Code 1943 as "section 
102-7-2." 
1. Purpose of section. 
This section provides for the appoint-
ment and qualification of inheritance tax 
appraisers. In re Brown's Estate, 54 U. 
73, 179 P. 652. 
2. . Per diem of appraisers, 
Per diem and expenses of appraisers 
appointed by district court to appraise 
estates of decedents subject to inheritance 
taxes are not to be borne by estates. 
Collateral References. 
Taxatione=:>895 (2). 
61 C.J. Taxation § 2624. 
Valuation, 28 Am. Jnr. 116, Inheritance, 
Estate and Gift Taxes § 230 et seq. 
Inheritance tax in respect of contingent 
remainder or class gift to two or more 
persons as computable on basis of single 
entity, 151 A. L. R. 920. 
Times as of which value of property is 
to be computed for purpose of inheritance, 
succession, or estate tax, 160 A. L. R. 
1059. 
Valuation of property for purposes of 
succession tax, 117 A. L. R. 143. 
59-12-16. Per diem and expenses.-Appraisers shall receive compensa-
tion at the rate of not to exceed $5 per day for actual services and neces-
sary expenses incurred in the performance of their duties, both to be 
allowed by the court appointing the same, and to be paid out of the state 
treasury. · Any appraiser appointed under this chapter who shall take any 
fee or reward from any executor, legatee, devisee, next of kin or heir of 
any decedent, or from any other person liable to pay said tax or any 
portion thereof, is guilty of a misdemeanor. 
History: L. 1905, ch. 119, § 4; C. L. 1. Per diem of appraisers. 
1907, § 1220x3; L. 1915, ch. 28, § 1; C. L. Per diem and expenses of appraisers 
1917, § 3188; R. S. 1933 & C. 1943, 80"12-16. appointed by district court to appraise 
estates of decedents subject to inheritance 
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taxes are not to be borne by estates. 
Parks v. Sutton, 60 U. 356, 208 P. 511. 
(Frick and Thurman, JJ., dissenting.) 
Collateral References. 
Taxatione,;:>895 (1). 
61 9.J. Taxation § 2622. 
59-12-19 
59-12-17. Clerk to issue commission to appraisers.-When it appears 
from the inventory of an estate that there is property which may be 
subject to the tax, the clerk shall forthwith issue a commission to the 
appraisers, who shall fix a time and place for appraisement. 
History: L. 1905, ch. 119, § 5; C. L. Collateral References. 
1907, § 1220x4; C. L. 1917, § 3189; R. S. •raxatione::,895(1). 
1933 & C. 1943, 80-12-17. 61 C.J. Taxation § 2622. 
59-12-18. Time for appraisement.-All the property of the decedent 
subject to such tax shall, except as otherwise provided, be appraised 
within thirty days next after the issuance of the commission provided for 
in the next preceding section. 
History: L. 1901, ch. 62, §-3; 1905, ch. 
119, § 9; C. L. 1907, § 12.2.0x8; C. L. 1917, 
§ 3193; L. 1919, ch. 64, § 1; R. S. 1933 & 
c. 1943, 80-12-18. 
1. Time of appraisement. 
Former statute did not authorize court 
to fix date on which appraisement should 
be made, nor could such an appraisement 
legally be made, under statute, without 
notice to parties interested in estate, in-
eluding state treasurer. In re Brown's 
Estate, 54 U. 73, 179 P. 652. 
Collateral References. 
Taxatione,;:>895 ( 4). 
61 C.J. Taxation § 2554. 
Time as of which value of property is 
to be computed for purposes of inheritance 
or succession tax, 86 A. L. R. 1030. 
59-12-19. Notice o.f appraisement-Service.-It is the duty of all ap-
praisers appointed under the provisions of this chapter to forthwith give 
notice to the state tax commission and other persons known to be interested 
in the property to be appraised of the time and place at which they will 
appraise such property, which time shall not be less than ten days from 
the date of such notice. The notice shall be served in the same manner 
as summons in civil actions, and if not practicable to so serve the notice, 
they shall apply to the court or a judge in vacation for an order as to 
notice, and upon such service of notice and the making of such appraise-
ment, the notice, return thereon and appraisement shall be filed with the 
clerk, and a copy of such appraisement shall be filed by the clerk with the 
state tax commission. 
History: L. 1905, ch. 119, § 6; C. L. ested, including state treasurer. In re 
1907, §-1220x5; C. L. 1917, § 3190; L. 1919, Brown's Estate, 54 U. 73, 179 P. 652. 
ch. 64, § l; R. S. 1933 & C. 1943, 80-12-19. 
Collateral References. 
1. Notice. 'raxatione:,>895 (3). 
Notice must be given to parties inter- 61 C.J. Taxation § 2626. 
59-12-20. Objections to appraisement-Hearings-Review and settling 
of appraisements by district oourts.-The state tax commission or any per-
son interested in the estate appraised may, within thirty days after an 
appraisement is filed, file objections to the appraisement. 'l'he hearing 
thereon shall be deemed an action in equity. If upon such hearing the 
court finds the amount at which the property is appraised is at its value 
on the market in the ordinary course of trade at time of death, and that 
the appraisement was fairly and in good faith made, it shall approve such 
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appraisement, but if it finds that the appraisement was made at a greater 
or less sum than the value of the property in the ordinary course of 
trade at time of death, or that the same was not fairly or in good faith 
made, it shall set aside the appraisement, appoint new appraisers, and so 
proceed until a fair and just appraisement of the property is made. Or the 
court in its discretion shall proceed to hear and determine the amount at 
which the property is to be appraised and make and enter its order of 
appraisement in that behalf, which order shall constitute the true appraise-
ment in such case. 
History: L. 1905, ch. 119, § 7; C. L. 1907, 
§ 1220x5; C. L. 1917, §3191; L. 1919, ch. 
64, § 1; R. S. 1933 & C. 1943, 80-12-20. 
1. Jurisdiction. 
This section confers jurisdiction upon 
district court sitting in probate. In re 
Brown's Estate, 54 U. 73, 179 P. 652; In 
re Thompson's Estate, 72 U. 17, 33, 269 
P. 103. 
2. Objections to appraisement. 
In hearing on objections to appraisement 
of office building evidence was sufficient 
to support findings of trial court that 
appraisement was proper. In re Clift's 
Estate, 70 U. 409, 260 P. 859. 
Burden is upon objectors to prove by 
a clear preponderance of evidence that 
appraisement made by appraisers is too 
high. In re Clift's Estate, 70 U. 409, 260 
P. 859. 
3. Findings of fa-ct and conclusions. 
This section, as it formerly read, clearly 
implied that in case objections to appraise-
ment were filed, the court should, after 
hearing "competent and material" evi-
dence referred to in former statute, make 
findings of facts, as contemplated by stat-
ute, to conform to evidence produc_ed,. and 
upon such findings make conclusions of 
law and enter judgment accordingly. In re 
Brown's Estate, 54 U. 73, 179 P. 652. 
4. Reduction of appraised value. 
Under former statute, district court had 
no power to reduce appraised value of 
estate; however, if competent and material 
evidence had been produced that appraise-
ment was too high, then court had power 
to set aside appraisement and to appoint 
other appraisers whose duty it would be 
to make an appraisement. In re Brown's 
Estate, 54 U. 73, 179 P. 652. 
5. Amendment of appraisement. 
Where appraisement made by appraisers 
was ambiguous and that from fair market 
value of property encumbrances had been 
deducted so that equity of owner was 
stated as fair market value of property, 
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and such ambiguity :vas easily explained, 
court properly permitted amendment of 
appraisement so that it stated fair market 
value of property as against contention 
that new appraisers should have been 
appointed and appraisement should have 
been set aside as provided by this section. 
In re Clift's Estate, 70 U. 409, 260 P. 859. 
6. Setting aside appra.isement. 
Formerly "competent and material" evi-
dence had to be produced before court 
could set aside appraisement and appoint 
other appraisers. In re Brown's Estate 
54 U. 73, 76, 179 P. 652. ' 
~ormer statute contemplated that ap-
praisement returned by inheritance tax 
appraisers should not be vacated or set 
aside unless objectors produced competent 
and m:i,te~ial evidence from which findings 
were Justified that appraisement was un-
fair, or too high, or too low as case might 
be, or was defective in som~ other respect. 
In re Brown's Estate, 54 U. 73, 179 P. 652. 
Under former statute, court could no! 
arbitrarily set aside appraisement and 
order reappraisement. That could only 
be done in case there was sufficient com-
petent and material evidence produced to 
warrant findings contemplated by statute. 
In re Brown's Estate, 54 U. 73, 179 P. 652. 
This section does not authorize the set-
ting aside of an apprnisement and the ap-
pointment of new appraisers because of an 
ambiguity in the appraisement reported. 
In re Clift's Estate, 70 U. 409, 260 P. 859. 
7. Reopening case. 
Under this section district court, sit-
ting in probate, may reopen case to deter-
mine whether stock transfers made by de-
ceased are subject to inheritance tax. In 
re Thompson's Estate, 72 U. 17, 32, 269 P. 
103. 
8. Appella.te review. 
Under former statute, any interested 
party, including state treasurer, could ap-
peal from judgment and have findings of 
fact and conclusions of law reviewed by 
court the same as in other cases. In re 
Brown's Estate, 54 U. 73, 179 P. 652. 
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Collateral References. 
Taxation~900(5). 
61 C.J. Taxation § 2650. 
Adjudication in fixing inheritance, suc-
cession or estate tax, as conclusive for 
other purposes, 117 A. L. R. 1227. 
59-12-21. Appeals to Supreme Oourt--Time for taking.-The state tax 
commission or anyone interested in the property appraised may appeal 
to the Supreme Court from the order of the district court approving or 
setting aside any appraisement to which exceptions have been taken or 
from any order of appraisement made by said court. Notice of appeal 
shall be served within thirty days after notice of the entry of the order 
appealed from. 
History: L. 1905, ch. 119, § 7; C. L. 
1907, § 1220x5; C. L. 1917, § 3191; L. 19'19, 
ch. 64, § 1; R. S. 1933 & C. 1943, 80-12-21; 
L. 1943, ch. 91, § 1. 
Compiler's Note. 
The 1943 amendment made slight 
changes in phraseology. 
Collateral References. 
Taxation~900(5). 
61 C.J. Taxation §_2642. 
59-12-22. Cancellation of lien, when property not subject to tax.-
If upon the hearing of objections to the appraisement the court finds that 
the property is not subject to the tax, it shall, upon expiration of time 
for appeal when no appeal has been taken, order the clerk to enter upon 
the lien book a cancellation of any lien for taxes. 
History: L. 1905, ch. 119, § 7; C. L. 
1907, § 1220:x5; 0. L. 1917, § 3191; L. 1919, 
ch. 64, § 1; R. S. 1933 & C. 1943, 80-12-22. 
Collateral References. 
Taxation~900(5). 
61 C.J. Taxation § 2656. 
59-12-23. Time for payment of tax-Interest-Extension of time.-
All taxes imposed by this chapter shall be payable to the state tax com-
mission and shall be paid within one year from the death of the decedent. 
All taxes not paid within one year from the death of the decedent shall 
draw interest at the rate of eight per cent per annum until paid; pro-
vided, that upon good cause shown, the court or a judge thereof in 
vacation, or in case of foreign estates where the property taxable within 
this state consists of personal property only, the state tax commission 
may extend the period in which such taxes are to be paid, and may abate 
the interest thereon for such period of extension. 
History: L. 1901, ch. 62, § 8; 1905, ch. 
119, § 14; C. L. 1907, § 1220:x:13; L. 1915, 
ch. 28, § 1; C. L. 1917, § 3198; L. 1919, ch. 
64, § 1; R. S. 1933 & C. 1943, 80-12-23. 
Collateral References. 
Taxation~903. 
61 C.J. Taxation § 2674. 
Judgment in suit to recover overpayment 
of estate or succession tax as res judica ta, 
118 A. L. R. 1065. 
59-12-24. Lien of tax.-The tax herein provided for shall be and remain 
a lien on the property liable therefor from the death of the decedent 
until paid. 
History: L. 1901, ch. 62, § 1; 1903, ch. Comparable Provisions. 
93, § 1; 1905, ch. 119, § 1; C. L. 1907, 
~ 1220x; L. 1915, ch. 98, § 1; 1917, ch. 87, 
~ 1; C. L. 1917, § 3185; L. 1919, ch. 64, § 1; 
R. S. 1933 & CJ. 1943, 80-12-24, 
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Deering's Cal. Gen. Laws, · Act 8495, 
§ 3 (taxes imposed by this act or by any 
Inheritance Tax Act of California, to-
gether with i11tertJ11t thereon until paid in 
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full, are and remain a lien upon interest 
of decedent in property which passes or 
is transferred; unless sued for within :five 
years after they are due and lega!Jy de· 
mandable, such taxes cease to be lien as 
against bona fide purchaser, mortgagee, 
lessee, or beneficiary under deed of trust; 
where property is sold, exchanged or 
otherwise transferred under and in ac-
cordance with provisions of Probate 
Code, the lien is released from the prop-
erty and attaches to proceeds thereof; 
where property is mortgaged, hypothe-
cated or leased in accordance with provi-
sions of Probate Code, lien is subject and 
subordinate to rights and interests so 
secured or created and the lien attaches 
to proceeds of such mortgage, hypothe-
cation or lease). 
Idaho Code 1947, § 14-405 (inheritance 
taxes are and remain lien on property 
passed or transferred until paid; pr?· 
vided, however, that where property 1s 
sold under and in accordance with pro• 
visions of Chapter 7 of Title 15, the lien 
is released from the property so sold and 
attaches to the proceeds of the sale; 
Chapter 7 of Title 15 deals with sales 
of property of decedents). 
Iowa Code 1950, § 450.7 (inheritance 
tax is and remains a legal charge and 
lien upon estate and all property thereof 
from death of decedent owner until paid; 
filing of receipt in full, or certificate of 
nonliability, of state tax commission or 
an order of court specifically finding that 
estate is exempt from tax releases the 
lien as to all property reported in the 
estate). 
Montana Rev. Codes 1947, § 91-4415 
(taxes imposed by Inheritance Tax Act 
are due and payable at time of death of 
decedent, except as otherwise provided; 
tax remains lien on the property trans-
ferred until paid). 
1. In generaJ. 
This section was taken from Iowa, and 
its construction by courts of that state 
will be followed. Dixon v. Ricketts, 26 U. 
215, 221, 72 P. 947. 
Decisions from other Jurisdictions. 
-Federal. 
The tax imposed by the California In-
heritance Tax Act is upon the succession 
rather than the estate; in other words, 
upon the right t9 in~erit, rather than upon 
the right to transmit. Hostetter v. Umted 
States, 113 F. 2d 64, certiorari denied 312 
U. S. 679, 85 L. Ed. 1118, 61 S. Ct. 448. 
- California. 
The tax provided for, in the Inheritance 
Tax Act, is a succession tax; it is a tax 
on the privilege of succeeding to property; 
the amount of the tax is proportionate to 
the benefit received; the act reaches trans-
fers by instruments which a.re nont.esta-
mentary, as well as those which arise by 
will, or by intestate succession; distribu-
tion may be ordered only in accord with 
the instrnment which is testamentary, but 
for purposes of fixing the inheritance tax, 
beneficial succession is the measure. In 
re Rath's Estate, 10 Cal. 2d 399, 75 P. 2d 
509, 115 A. L. R. 836. 
-Iowa. 
The state does not have an indivisible 
lien, under the inheritance tax statutes, 
upon an entire estate for the total sum 
chargeable against various beneficiaries, 
anc1 it cannot appropriate a single legacy 
to the payment of the respective succes-
sion taxes against all. Eddy v. Short, 190 
Iowa 1376, 179 N. W. 818. 
The renunciation of a devise defeats tho 
right to collect a succession tax. Schoon-
over v. Osborne, 193 Iowa 474, 187 N, W. 
20, 27 A. L. R. 465. 
The estate of a person, adjudged to be 
an absentee, is not subject to a collateral 
inheritance tax. Whitmer v. Hoyt, 194 
Iowa 129, 187 N. W. 585, 24 A. L. R. 850. 
A transfer is "in contemplation of 
death" within Inheritance Tax Law if 
· the thought of death is the impelling cause 
of the transfer, and it is not necessary 
that the transfer be made in fear of im• 
mediate death from an existing malady. 
In re Estate of Mann, 219 Iowa 597, 258 
N. W. 904. 
Beneficiaries' several interests in trust 
estate held not taxable as such to bene-
ficiaries when trustees · had paid tax on 
trust estate as entirety. In re Assessment 
of Taxes Against Van Dyke, 229 Iowa 295, 
294 N. W. 319. 
Inheritance tax is tax upon succession 
01· right to take by succession, rather than 
upon property itself, and is imposed 
whether right to succession is partial in-
terest in real estate or entire interest. 
Tavener v. Tax Comm., 231 Iowa 162, 300 
N. W. 653. 
-Montana. 
An inheritance tax is not a tax imposed 
upon the property of the estate itself, bnt 
upon the privilege of acquiring property 
by inheritance. State v. State Board 0°f 
Equalization, 104 Mont. 52, 64 P. 2d 1057. 
Collateral References. 
Taxatione,::,902. 
61 C.J. Taxation § 2668. 
Lien, 28 Am. Jur. 141, Inheritance, Es-
tate and Gift Taxes § 290. 
Priority as between lien for inheritance 
succession or income tax and lien fo; 
general taxes, 119 A. L. R. 1330. 
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59-12-25. Sale of pro,perty to satisfy tax.-In default of payment of 
the tax within the time required by law, the court shall order the property, 
or so much thereof as may be necessary to pay such tax, to be sold. 
History: L. 1901, ch. 62, § 3; 1905, ch. Collateral References. 
119, § 9; C. L. 1907, § 1220!X8; C. L. 1917, Taxationcg::;,905(1). 
§ 3193; L. 1919, ch. 64, § 1; R. S. 1933 & 61 O.J. Taxation § 2683. 
c. 1943, 80-12-25. 
59-12-26. Sale in probate proceedings-Foreclosure of lien.-Property 
liable for the payment of the tax herein provided for may be sold in 
probate proceedings in the same manner as real estate is sold for the 
payment of the debts of a decedent; and to collect any such tax the state 
tax commission may foreclose the lien given to secure the payment thereof. 
History: L. 1901, ch. 62, § 9; 1905, ch. Cross-Reference, 
119, § 15; C. L. 1907, § 1220x14; C. L. 1917, Sales in probate proceedings, 75-10. 
§3199; L. 1919, ch. 64, § 1; R. S. 1933 & C. 
1943, 80-12-2,6. Collateral References. 
Taxation~902. 
61 O.J. Taxation § 2668. 
59-12-27. Collection of tax-Powers and duties of state tax commission. 
-The state tax commission shall be ex-officio collector of such taxes, and 
shall represent the state in all matters pertaining to the collection of 
such taxes. It shall have access to all records and files affecting such 
taxes in any of the counties of the state and may institute proceedings 
for the collection of such taxes, and for this purpose may call to its 
assistance the district and county attorneys of the various districts and 
counties of the state. 
History: L. 1901, ch. 62, § 8; 1905, ch. 
119, § 14; C. L. 1907, § 1220xl3; L. 1915, 
ch. 28, § 1; C. L. 1917, § 3198; L. 1919, 
ch, 64, § 1; R. S. 1933 & C. 1943, 80-12-27. 
1. Per diem o,f appraisers. 
Per diem and expenses of appraisers 
appointed by distriet court to appraise 
estates of decedents subject to inheritance 
taxes are not to be borne by the estates. 
Parks v. Sutton, 60 U. 356, 208 P. 511. 
(Frick and Thurman, JJ., dissenting.) 
Collateral References. 
Taxationcg::;,905(1). 
61 O.J. Taxation § 2682. 
Power to allow discount or rebate for 
prompt payment of taxes, 51 A. L. R. 286. 
59-12-28. Executo,rs to supply inform.ation.-The state tax commission 
may demand from executors such information as may be necessary to 
verify the correctness of the amount of the tax and interest, and when 
so demanded they shall supply certified copies of such parts of their reports 
as may be demanded. Upon refusal to comply with such demand of the 
state tax commission, it is the duty of the clerk of the court to comply 
with such demand, and the expenses of making such copies and transcripts 
shall be charged against the estate, as are other costs in probate. 
History: L. 1905, ch. 119, § 18; C. L. Collateral References. 
1907, § 1220xl7; C. L. 1917, § 3202; L. Taxationcg::;,905(1). 
1919, ch. 64, § 1; R. S. 1933 & C. 1943, 61 O.J. Taxation § 2682. 
80-12-28. 
59-12-29. Executors' duties.-It iE, the duty of all executors charged 
with the management or settlement of any estate subject to such tax, to 
collect and pay over to the state tax commission the amount of the tax 
due hereunder. 
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History: L. 1901, ch. 62, § 9; 1905, ch. 
119, § 15; C. L. 1907, § 1220X14; C. L. 
1917, § 3199; L. 1919, ch. 64, § 1; R. S. 
1933 & c. 1943, 80-12-29. 
Collateral References. 
'l'axa tion<e:::o903. 
61 C.J. Taxation § 2675. 
1. Pro bate courts. 
Under this section district court, sit-
ting in probate, may determine whether 
shares transferred by deceased are subject 
to inheritance tax. In re 'l'hompson's Es-
tate, 72 U. 17, 32, 269 P. 103. 
69-12-30. Deduction and collection of tax by executor.-Every exec-
utor having in charge or trust any property subject to said tax shall 
deduct the tax therefrom, or shall collect the tax thereon from the person 
entitled to said property, and he shall not be required to deliver any 
specific legacy or property subject to said tax to any person until he 
has collected the tax thereon. 
History: L. 1901, ch. 62, § 7; 1905, ch. 
119, § 13; C. L. 1907, § 1220Xl2; C. L. 
1917, § 3197; R. S. 1933 & C. 1943, 80-12-30. 
Cross-Reference. 




61 C.J. Taxation § 2675. 
Burden, as between corpus and income, 
of inheritance, estate or succession tax, 
117 A. L. R. 121. 
Burden of estate or succession tax as 
between real and personal property, 105 
A. L. R. 320. 
Burden of estate or succession tax in 
respect of inter vivos gift or trust, 115 
A. L. R. 916. 
69-12-31. Duties and liability of grantees and survivors.-All executors 
and any grantee under a conveyance and any donee under a gift made 
in contemplation of death, or intended to take effect in possession or 
enjoyment at or after the death of the grantor, vendor or donor, and 
any survivor or survivors taking title by right of survivorship, shall 
be respectively liable for all taxes tu be paid by them respectively, with 
lawful interest as hereinafter set forth, until the same shall have been paid. 
Histo·ry: L. 1901, ch. 62, § 1; 1903, ch. Collateral References. 
93, § 1; 1905, ch. 119, § 1; C. L. 1907, Taxation<e:::o903. 
§ 1220x; L. 1915, ch. 98, § 1; 1917, ch. 87, 61 C.J. Taxation § 2675. 
§ 1; C. L. 1917, § 3185; L. 1919, ch. 64, 
§ 1; R. S. 1933 & C. 1943, 80-12-31. Ultimate burden 01· incidence of estate 
tax, 142 A. L. R. 1135. 
69-12-32. Moneys to be covered into state treasury.-All moneys col-
lected by the state tax commission hereunder shall be covered into the 
state treasury, and the state treasurer shall give his receipt for the same 
and shall furnish a duplicate copy to the person paying the same. 
History: L. 1901, ch. 62, § 8; 1905, ch. Collateral References. 
119, § 14; C. L. 1907, § 1220.x:16; C. L. Taxation<e:::o913½. 
1917, § 3200; L. 1919, ch. 64, § 1; R. S. 61 C.J. Taxation § 2717. 
1933 & C. 1943, 80-12-32. 
59-12-33. Condition precedent to settlement of executors' accounts.-
No final settlement of the account of any executor shall be accepted or 
allowed unless it is shown, and the court shall find, that all taxes imposed 
by the provisions of this chapter have been paid, and the receipt of the 
state treasurer for such tax shall be the proper voucher for such payment, 
and no final settlement of the account of any executor shall be accepted or 
allowed unless he has strictly complied with the provisions of this chapter. 
596 
INHERITANCE TAX 59-12-36 
History: L. 1901, ch. 62, § 8; 1905, ch. 
119, § 14; C. L. 1907, § 1220xl5; C. L. 1917, 
§3200; L. 1919, ch. 64, § 1; R. S. 1933 & C. 
1943, 80-12-33. 
L. 1905, ch. 119, § 20; C. L. 1907, 
§ 1220Xl9; C. L. 1917, § 3204; L. 1919 
(S. S.), ch. 9, § 1; R. S. 19-33 & C. 1943, 
80-12-33. 
1. Probate courts. 
Under this section district court, sitting 
in probate, may determine whether shares 
of capital stock, transferred by deceased, 
are subject to inheritance tax. In re 




61 , C.J. Taxation § 2676. 
59-12-34. Corporate stock-Transfer when liable to tax.-If an exec-
utor shall assign or transfer any corporate stock or obligations standing 
in the name of a decedent, or in trust for a decedent, liable to tax here-
under, the tax shall be paid to the state tax commission on or before 
the transfer thereof; otherwise, the corporation permitting its stock -or 
obligations to be so transferred shall be liable to pay such tax, and it is 
the duty of the state tax commission to enforce the payment the,reof. 
History: L. 1905, ch. 119, § 30; C. L. Collateral References. 
1907, § 1220x29; C. L. HH7, § 3214; R. S. Taxatione=>903. 
1933 & C. 1943, 80-12-34. 61 C.J. Taxation § 2675. 
Transfer of stock to or by executor, ad-
ministrator, or testamentary trustee as 
subject to stock transfer tax, 106 A. L. R. 
1441. 
59-12-35. Jurisdiction of probate court.-The district court having 
either principal or ancillary jurisdiction of the settlement of the estate 
of a decedent shall have jurisdiction to hear and determine all questions 
in relation to said tax that may arise affecting any devise, legacy or inher-
itance, or any grant or gift, or any transfer of title by right of survivor-
ship, under this chapter, subject to appeal as in other cases, and the state 
tax commission shall represent the interests of the state in any such 
proceedings. 
History: L. 1901, ch. 62, § 14; C. L. 2. Discovery of additional property. 
1907, § 1220xl6; C. L. 1917, § 3201; R. S. 
1933 & C. 1943, 80-12-35. 
1. Probate jurisdiction. 
Fact that independent action may be 
brought in equity does not deprive probate 
court of jurisdiction to reopen case in mat-
ter of estate of deceased, and determine 
whether shares of stock transferred by 
deceased are subject to inheritance tax. 
In re Thompson's Estate, 72 U. 17, 32, 269 
P. 103. 
Where additional property was dis-
covered after first appraisement and ad-
judication of inheritance tax thereon, 
held, district court was not without 
jurisdiction to enter order to inventory 
and produce for appraisement additional 
property by reason of fact that applica-
tion to set aside former order determin-
ing and fixing amount of inheritance tax 
was not made during term at which 
judgment was entered. In re Picot's Es-
tate, 53 U. 195, 178 P. 75. 
Collateral References. 
Taxatione=>905 (1). 
61 C.J. Taxation § 2686. 
59-12-36. Duties of clerks of district court in aid of collection.-It 
shall be the duty of each clerk of the district court to make examination 
from time to time of all reports filed with him by executors pursuant to 
law; also to make examination of all foreign wills offered for probate or 
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recorded within his county, as well as of the record of deeds and convey-
ances in the recorder's office of his county, and if from such examination, 
or from information or knowledge coming to him from any other source, 
he finds or believes that any property within his county, or within the 
jurisdiction of the district court of his county, has passed by will or by 
the intestate laws of this or any other state or country, or by deed, grant, 
sale or gift made or intended to take effect in possession or enjoyment at 
or after the death of the testator, donor or grantor, or to any survivor or 
survivors by right of survivorship, he shall make report thereof in writing 
to the state tax commission, embodying in such report the name and 
residence of the decedent, date of death, name and address of executor, 
the description of any property liable to a tax and the county in which 
it is located, and name and relationship of all . beneficiaries or heirs. 
History: L. 1905, ch. 119, § 24; C. L. proceedings being entirely independent 
1907, § 1220x2.3; C. L. 1917, § 3208; L. 1919, of prior appraisement and in no way con-
ch. 64, § 1; R. S. 1933 & C. 1943, 80-12-36. nected therewith. In re Picot's Estate, 
53 U. 195, 178 P. 75. 
1. Effect of discovery of additional prop-
erty. 
Where additional property was discov-
ered after first appraisement and ad-
judication of inheritance tax thereon, it 
was held that first proceedings, though 
not appealed from by state, were not res 
judicata of subsequent proceedings to 
subject additional property to tax, later 
Collateral References. 
Taxationcg::::,905(1). 
61 C.J. Taxation § 2682. 
Personal liability of exeeutor, admin-
istrator, or ti-ustee for succession tax, 128 
A. L. R. 123. 
59-12-37. Duties of other persons in a.id of collection.-.Any person 
having knowledge of property liable to such tax, against which no pro-
ceeding for enforcing collection thereof is pending, shall report the same 
to the state tax commission 1 and it shall be its duty to investigate the 
case, and if it has reason to believe the information to be true, it shall 
forthwith institute proceedings for the collection of the same. 
History: L. 1905, ch. 119, § 24; C. L. 2. Contempt proceedings. 
1907, § 1220x23; C. L. 1917, § 3208; L. Petition by state tax commission against 
1919, ch. 64, § 1; R. S. 1933 & C. 1943, 80- executor in contempt for refusal to obey 
12-37. commission's subpoena to appear for ex-
1. Subpoena from tax commission. 
State tax commission had power to 
subpoena executor of estate for examina-
tion on question whether certain prop-
erty of estate was subject to inheritance 
tax, and fact that district court has 
jurisdiction to fix and determine amount 
of tax, and tax commission only power to 
collect it, does not prevent subpoena. 
Mayers v. Bronson, 100 U. 279, 114 P. 2d 
213. (Moffat, C. J., and Larson, J., dis-
senting.) 
amination as tc whether estate property 
was subject to inheritance tax should have 
shown executor's connection with estate, 
but was not required to allege commis-
sion's authority or nature of property of 
estate; but in any event insufficiency of 
commission's petition was not reviewable 
in prohibition suit to stay district court 
from issuing contempt order. Mayers v. 
;Bronson, 100 U. 279, 114 P. 2d 213. (Mof-
fat, C. J., and Larson, J., dissenting.) 
Collateral References. 
Taxationcg::::,905 (1). 
61 C.J. Taxation § 2682. 
59-12-38. Duties of safe-deposit companies and banks in aid of collec-
tion.-Except as provided in section 7-3-47, no safe-deposit company, trust 
company, bank or other institution, or person holding securities or assets 
of a decedent, shall deliver or transfer or pay over the same to any person 
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unless notice of the time and place of such intended transfer or payment 
is served upon the state tax commission at least five days prior thereto, 
or unless the tax for which such securities or assets are liable under this 
chapter shall be first paid. It shall be lawful for, and the duty of, the 
state tax commission to examine such securities or assets at the time of 
such delivery or transfer. Failure to serve such notice upon the state tax 
commission, or to allow such examination on the delivery of such securities 
or assets to such executor or legal representative before said tax is paid, 
shall render such safe-deposit company, trust company, bank or other 
institution or person liable for the payment of the taxes for which such 
securities or assets are liable. 
History: L. 1905, ch. 119, § 27; C. L. 
1907, § 1220!lr26; C. L. 1917, § 3211; R. S. 
1933 & C. 1943, 80-12-38. 
Compiler's Note. 
The reference in this section to "section 




61 C.J. Taxation § 2682. 
Delivery of key to safe deposit box 
or other receptacle as sufficient to con-
summate gift of contents, 127 A. L. R. 
780. 
Levy upon or garnishment of contents 
of safe deposit box, 39 A. L. R. 1215. 
Liability for loss of contents of safe 
deposit box, 133 A. L. R. 279. 
Power of state or municipality to impose 
license fee or tax upon safe deposit vaults 
maintained by national banks, 115 A. L. 
R. 684. 
59-12-39. Inheritance tax and lien book.-The clerk of the district 
court in and for each county where any such tax is charged or sought 
to be charged shall provide and keep a suitable book, substantially bound, 
to be known as the inheritance tax and lien book, in which shall be kept 
a full and accurate record of all proceedings in causes where property is 
charged or sought to be charged with the payment of any such tax; to be 
printed and ruled so as to show upon one page: 
(1) The name, place of residence, and date of death of the decedent. 
(2) Whether the decedent died testate or intestate, and if testate, the 
record and page where the will was probated and recorded. 
(3) The name and post-office address of the executor, administrator, 
trustee or transferee, with date of appointment or transfer. 
( 4) The names, post-office addresses, and relationship, if known, of 
all the heirs, devisees and transferees. 
(5) The appraised valuation of the personal property. 
(6) A record of payment with amount and date. 
(7) Date of filing objections and name of objectors. 
(8) Blank for index and reference to all proceedings, and for memo-
randum entries of the court or judge in relation thereto. 
Upon the opposite page of such record shall be printed: 
(1) Real estate from (naming decedent) which is subject to the lien 
for tax. 
(2) A full and accurate description of such real estate, by forty-acre 
or fractional tracts, or by lots, or other complete individual description. 
(3) The appraised valuation as reported by the appraisers, with a 
reference to the record of their report, as to each piece of such real estate. 
( 4) A record of payments, with dates and amounts. 
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(5) Date of filing objections, and names of objectors. 
( 6) Blank for index and reference to all proceedings, and for memo-
randum entries of court or judge in relation thereto. 
History: L. 1905, ch. 119, § 19; C. L. 
1907, § 122,0x18; 0. L. 1917, § 3203; R. S. 
1933 & c. 1943, 80-12-39. 
Collateral Referenc.es. 
Taxation~905(1). 
61 C.J. Taxation § 2682. 
59-12-40. Duties of clerks of district court respecting.-The clerk shall 
from time to time enter upon the inheritance tax and lien book the title 
of all estates and property subject to tax as shown by the inventories or 
lists of heirs file!l in his office, or as reported to him, and shall enter in 
said books as against each estate or title, at the appropriate place, all 
such information relating to the situation and condition of the estate or 
property as he may be able to obtain, necessary to the collection and 
enforcement of the tax. He shall also immediately index all liens entered 
upon the inheritance tax and lien book in the book kept in his office for 
that purpose. 
History: L. 1905, ch. 119, § 22; C. L. 
1907, § 1220x21; C. L. 1917, § 3206; L. 1919, 
ch. 64, § 1; R. S. 1933 & C. 1943, 80-12.-40. 
Collateral References. 
Taxation~905(1). 
61 C.J. Taxation § 2682. 
59-12-41. Clerk to make entry in probate record.-In every case where 
an entry upon the inheritance tax and lien book is made,· the clerk shall 
make a complete record in the proper probate record of all the proceedings, 
orders, reports, inventories, appraisements and all other matters and pro-
ceedings therein. 
History: L. 1905, ch. 119, § 23; C. L. 
1907, § 1220X22; C. L. 1917, § 3207; R. S. 
1933 & 0. 1943, 80-12-41. 
Collatera.l References. 
Taxation~905(1). 
61 C.J. Taxation § 2682. 
59-12-42. Costs of proceedings. to determine, tax.-In all cases where 
any property so passes as to be liable to taxation hereunder, all costs of 
the proceedings had for determining the amount of such tax, or for 
determining whether the property of the entire estate is sufficient in 
amount to render that part passing subject to the tax, shall be chargeable 
to such estate; and to discharge the lien upon such property all such 
costs, as well as the taxes, must be paid. In all other cases the costs 
are to be paid as ordered by the court, and when a decision adverse 
to the state has been rendered, with an order that the state pay the 
costs, it is the duty of the clerk of the court in which such proceedings 
were had to certify the amount of such costs to the state tax commission, 
and if such costs are correctly certified and the case has been finally 
terminated, it shall present the claim for payment, and it shall be 
allowed and paid as other claims against the state are paid. 
History: L. 1905, ch. 119, § 26; C. L. 
1907, § 1220x25; C. L. 1917, § 3210; L. 
1919, ch. 64, § 1; R. S. 1933 & C. 1943, 80-
12.-42. 
1. Expenses of ap.praisement. 
Per diem and expenses of appraisers 
appointed by district court to appraise 
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estates of decedents subject to inherit-
ance taxes are not to be borne by estates. 
Parks v. Sutton, 60 U. 356, 208 P. 511. 
(Frick and Thurman, JJ., dissenting.) 
Collateral References. 
Taxation~895(1). 
61 C.J. Taxation § 2550. 
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59-12-43. Compounding and compromising tax.-Whenever an estate 
charged, or sought to be charged, with a tax hereunder is of such a nature 
or is so disposed that the liability of the estate is doubtful, or the value 
thereof cannot with reasonable certainty be ascertained, the state tax 
commission may compromise and compound the tax thereon; but such 
settlement must be approved by the district court having jurisdiction, or 
judge thereof, and after such approval the payment of the amount of the 
taxes so agreed upon shall discharge the lien against the property. 
History: L. 1905, ch. 119, § 31; C'. L. Collateral References. 
1907, § 1220x30; C. L. 1917, § 3215; L. Taxation<lP899. 
,1919, ch. 64, § 1; R. S. 1933 & C. 1943, 61 C.J. Taxation § 2681. 
80-12-43. 
Succession, estate, or inheritance tax as 
affected by compromise of will contest, 
139 A. L. R. 1524. 
59-12-44. Chapter applicable to pending estates.-This chapter shall 
apply to all pending estates which are not closed, and all property liable 
by this chapter to such tax is subject to the provisions hereof. 
History: L. 1905, ch. 119, § 32; C. L. 
1907, § 1220x31; C. L. 1917, § 3216; L. 
1919, ch. 64, § 1; R. S. 1933 & C. 1943, 80-
12-44. 
cause 59-12-7 to operate retroactively, nor 
was it incorporated therein. In re In-
graham's Estate, 106 U. 337, 148 P. 2d 340. 
Collateral References. 
1. Operation and effect of section. Taxation<lP860. 
This section does not indicate any in-
tention on part of the legislature to 





























FRANCHISE AND PRIVILEGE TAXES 
Terms defined. 
Rate and base of tax-As to national banks. 
State banks and other corporations-Minimum tax. 
Corporations exempted. 
Gross income. 
"Net income" defined. 
Deductions from gross income. 
Items not deductible. 
Recomputation of tax-When deduction declared invalid. 
Recomputation when any item of gross income declared invalid, 
Determination of gain or loss. 
Recognition of gain or loss-Exceptions. 
Basis for determining gain or loss-Exceptions. 
Distributions by corporations. 
Accounting periods-Methods of accounting. 
Basis in case of installment sales. 
Allocation of income and deductions between several corporations 
controlled by same interests. 
Change of accounting period. 
Return where period changed. 
Rules for determining net income allocated to this state. 
Tax on corporations commencing business. 
Returns required-When due-Extension of time. 
Consolidated returns. 
Corporations to keep reco1·ds-Special returns. 
Payment of tax. 
Audit of returns. 
Failure to file return-Penalty. 
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